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PROCEEDINGS
OF
Sixty-Eighth
Annual Meeting
STATE BAR ASSOCIATION

OF NORTH DAKOTA
Fargo, North Dakota
June 27-28, 1968
THEODORE KELLOGG, President
KENNETH G. PRINGLE, President-Elect
JAMES D. SCHLOSSER, Secretary-Treasurer
ALFRED C. SCHULTZ, Executive Director
The meeting was held in the Elks Club Lodge Room at Fargo, North
Dakota, on June 27-28, 1968, THEODORE KELLOGG of Dickinson, President,
presiding. The transcript of the State Bar proceedings have been edited by
Mr. Kenneth G. Pringle and the Law Review staff with portions of the
proceedings deleted to save publication expenses. A complete copy of the
transcript of the proceedings is available for review or inspection at any
time in the association office in Bismarck, North Dakota.
GENERAL ASSEMBLY

9 o'clock A. M.
June 27, 1968
PRESIDENT KELLOGG: Fellow Lawyers, I now declare the sixty-eighth
annual meeting of the State Bar Association of North Dakota in session.
The invocation was said by the REVEREND HOWARD T. COLE, First
Lutheran Church, Fargo.
MR. NICK SCHUSTER, member of the Fargo City Commission, appeared
on behalf of MAYOR HERSCHEL LASHKOWITZ in an address of welcome.
KENNETH G. PRINGLE, of Minot, President-Elect, responded to the welcoming address.
PRESIDENT THEODORE KELLOGG was introduced and presented his
report as follows:
REPORT OF THE PRESIDENT
I want to first say that this practice of giving a farewell address by
the retiring president has become traditional with our organization and other
Bar Associations throughout the country. Last week at the South Dakota
Bar Association's Annual Meeting I discussed this practice with the president of that Association who was then in the throes of putting the finishing touches on his address and with the Nebraska Bar president who was
also a guest, and we agreed that the tradition is one which might well be
abolished and that the retiring president's remarks and recommendations
could be set out in written report and the time used for more urgent business.
We further agreed, however, that the next best thing is for the retiring
president to make his swan song as brief as possible, and I will try to observe that principle.
I have also noted that these farewell addresses are usually divided into
two parts:
(1) The achievements that have been made under his administration; and
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(2) The unsolved problems of the Association that will confront his successor in office.
I will follow this outlline, and I regret to inform you that the first part,
that is, the part dealing with the achievements of the present administration,
will be rather brief, but that the next part, that is, the part dealing with
the problems of the organization, will be somewhat more lengthy.
Now dealing with the achievements, I would like to say that as president
of your Association I am proud of the things that it has accomplished in
the following respects: I think the Association has done a very, very fine
job in the program of continuing legal education. This, in my judgment,
is one of the most important objectives of any bar association. During the
past year we have maintained a high level of accomplishment in this field.
I have attended two of the seminars that the Association sponsored. One was
on the legal economics, held at Bismarck in the early part of the year and
it dealt mainly with law office management, accounting, making of charges
and other matters of economics which are vital to all of us. It was very well
handled and well attended. The continuation of this program, and this has
been a program that has been well sustained over the years and a great
deal of credit goes to the president-elect for maintaining that program. It
has, I am sure, resulted in many thousands of dollars in increased income
for the lawyers of this state. Continuation of this program is essential to
the economic well-being of the lawyers in our state, and, as I mentioned
to you, our president-elect has been most active in this field.
The other seminar which I attended was in Fargo. It dealt with procedure and particularly the application of the rules of discovery which of
course now are the same in the State and Federal court. Two outstanding
federal judges in this general area, Judge Robert Van Pelt of Nebraska
and Judge Myles Lord of Minnesota, conducted the discussions and they did
an excellent job. The program was well received and it was well attended
with some fifteen percent of all the lawyers in the state in attendance at
this seminar.
In addition, the Association has sponsored and maintained liaison with other
Bars of our neighboring states who have similar problems and who are
comparable size. As we get further into some of the matters of discussion
today, including the implications of the Keeton-O'Connell Bill, the problems
of specialization, I think you will understand why it is important that Bars
of the smaller states maintain the liaison with respect to these matters
and in some cases try to present a solid or unified front with respect to
the progress of these changes that are occurring in our profession.
A special committee of the Executive Committee, including the immediate
past president, Frank Jestrab, the president-elect, Ken Pringle, and headed
by Robert Vaaler, worked on the problem of Association finances and budgetary controls. That committee has done an excellent job and has laid down
some guidelines and policy directives which I think will help us to avoid
serious financial hazards in the future.
I want to acknowledge the fine work that has been done by the standing committees. The Committee on Civil Procedure that was first headed by
Leonard Bucklin, later by Leroy Loder, has filed the proposed Rule revisions
with the Supreme Court and I will presume that the Court will before long
be inviting comments on those rules, on those Rule changes.
The Committee on Interprofessional Relations has done a lot of work
with doctors and with other professions, and I do not know of any committee or member who has failed in its obligation to our Association.
I think I have touched enough now about the accomplishments of the
Association during the current year. I would like to talk to you about the
problems that lie ahead of us and will confront my successor. In my judgment the chief of these problems during the preceding administration was
the matter of judicial salaries in North Dakota. Our judges are the lowest
paid in the United States. Our Association under Frank Jestrab's administra-
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tion attacked this problem vigorously and while we did not achieve the results for which we had hoped, we did make some progress with an increase
of approximately $3,000 per annum in annual salaries. However, these increases that have been made in the meantime in the other states still leave
us a very low-ranking position. I don't think we are quite 50th among
the states as we were when the effort was made two years ago. But we are
still among the bottom four or five states in the Union. It will be necessary in my judgment for this Association to take positive action and to
spend some money to bring judicial salaries and retirement benefits to a
level that will maintain the quality of our judiciary. This in my opinion
will be one of the most serious problems of my successor and the Association during the next year. It is vital to our profession as well as to our
state, that we maintain a high level of judicial dignity and integrity and
ability, and I hope that we will continue to attack this problem so that
we can bring our judges' salaries to a respectable level among the states
of the Union.
I would like to talk to you now about the general financial affairs and
problems of the Association. At the outset of my year in office it was necessary for me to ask for voluntary contributions from the members of the
Bar in addition to their annual statutory fee. The response to this plea
was most gratifying and enabled us to absorb, in the main, the shock which
your budget had received from a combination of unusual expenses, including
our expenses in connection with the Pattern Jury Instructions, the effort to
obtain an increase in judicial salaries, the work of the Association in connection with the proposed amendment relative to the judicial tenure and
appointment, and some unusual expenses relating to publication of the Law
Review and the support of the University Law School. Leaving out of consideration these costs, many of which it is hoped will be non-recurring, it
appears to me on the basis of the study of the Finance Committee to which
I referred earlier and the current budget that this Association will not be
able to continue its program at present levels without an increase in revenues.
When I speak of present levels of activities', I am taking into account
the following reductions which the Budget Committee this year was obliged
to make, although it was very reluctant to do so because the reductions
were not worthwhile. These reductions that we made were reductions of
$2,000 per annum that had been previously made to the Law School to
assist its continuing legal education program, reduction of $1,000 per annum
to the legal research program of the University of North Dakota, and reduction of $1,200 per annum for the assistance and the maintenance of the
court administrator. The aggregate of these annual deductions is over $4,000
per year and were trimmed from the budget reluctantly.
Now I must report to you that despite these reductions it appears from
a review of the budget that we are still in the neighborhood of $6,000 to
$7,000 per annum short of requirements to maintain our activities at current
levels after these eliminations that I mentioned.
This situation has been caused by two factors: First, the cost of operation of this Association, in line with everything else, including your law
offices, have increased considerably over the recent years; secondly, our
revenue has not increased but has in fact decreased. Our revenue comes
from two sources, and that is our main revenue, the annual license fee of
$40 per year for adult, that is, attorneys who have been in practice for
more than five years and should remain at this level for about six or seven
years.
Second source of revenue is the $2.50 per case allocated from the filing
fees of cases in the District Court and in the Probate Court and $5 from
the filing fee from the cases in the Supreme Court. The latter source of
income has shown a reduction of approximately $2,000 to $3,000 in the past
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two years and it appears that this decline is attributable chiefly to the
fact that there has been a growth in county courts of increased juri~diction, several have been added, and there is no part of the filing fee in such
courts that has been allocated to our Association. The result has been
that there has been a decrease in the number of cases filed in the District
Court which has resulted in this overall decrease in revenue.
In view of this situation it is obvious, I think, that we cannot continue
to maintain our Assocation with its present activities unless there is an
increase in revenue, and it appears that we are faced with these alternatives: Either substantially reducing our activities which would entail cutting down much of the committee work and possibly reducing to part-time
administrative personnel or increasing license fees for attorneys who have
been practicing more than five years on the order of $20 per annum which
would raise the license fee to $60 with a lesser increase for young lawyers
and out-of-state lawyers.
And in this connection, let me point out to you that our neighboring
state of South Dakota has an annual license fee of $100 per year for its
senior lawyers, but this fee includes the expenses in connection with the
annual meeting, so that actually the net cost is around $65 to $70 per
year. Of course, the lawyers who attend the Association meeting get some
windfall as compared to those who do not attend the state meeting, but
I know it is very well attended, that they have a higher percentage of
attendance than most other states. The state of Idaho has a Bar comparable
in size and problems with ours and has an annual license fee of $75 per year.
If an increase in license is indicated, such requires legislative action,
and it is my feeling that our Association should determine before the next
Legislative Session whether it proposes such increases in order to get such
proposed legislation before the legislative coffer. And I recommend that
this meeting consider this problem and express its attitude to the Executive Committee at its business session, that is, this business session of
this meeting which will be held on Friday. I wanted to talk to you about
it now so that you would have time to think about this problem and to
express your views at that meeting.
I would also like to say that you will note a license fee increase should
be agreed upon. It will not take care of the problem which we have
already in the current year, that is, the year beginning now, that would
follow, until legislative increase becomes effective, and it appears to me
that we will be short if we maintain our current level of activities, in the
neighborhood of $6,000 or $7,000 and that it will be necessary to ask for
another voluntary assessment such as we did last year, although I regret
attending to that, but it appears that such will be necessary if we are to
continue the present basis in the interim period. I remind you that the
year that we are now in has been a year of lighter expenditure than the
pne that is ahead of us, if we are going to do any effective work with respect to the objectives that I mentioned first,. that is, obtain a respectable
salary level for our judiciary.
I would also like to say, departing from this subject, that the activities recently of our Association have paralleled those of other states and
of the American Bar Association and in giving emphasis to personal and
private rights as distinguished from property rights. When you examine
the program of this meeting you will note that it is devoted chiefly to personal and individual rights such as those involving searches and seizures
and defense of juveniles in criminal matters and other criminal defenses.
Generally only a small part of the program is devoted to the matters
which have bread-and-butter significance to lawyers such as the KeetonO'Connell Bill and the matter of specialization. These facts indicate that
the members of our profession are aware and conscious of their responsi-
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bility as members of the society as distinguished from their personal interests.
I want to say in conclusion, and I appreciate the opportunity of having
served you during the past year, I want to express my gratitude to all
of you for the support you have given me, particularly to the members
of the Executive Committee. I want to express an appreciation which I
think we all owe to the Executive Director Al Schultz for his fine and
faithful services and to the other officers of the Association, that they have
done in the past year.
I would like to make a committee appointment. Resolutions Committee,
I am appointing Bob Alphson as Chairman, John Thorson and Larry O'Connell.
Are there any other committees, Al, that we need at this time, in addition to the ones that I have appointed, the Resolutions Committee?
Now, then, with respect to committee reports, we probably won't be
able to get into them now at this time, but those committee reports which
do not require positive action, I will entertain a motion from the floor that
such committee reports may be filed without such reports being made verbally here before the meeting in order to save time.
Will someone so move.
MR. OTTMAR: So moved.
(Motion seconded, motion put and carried.)
PRESIDENT KELLOGG: Now, then, we have a committee report on
changes that appear to be required or desired and considered by you in
the Constitution and By-Laws of our Association. Frank Jestrab, former
president, was designated to prepare the necessary changes and he will
report to you on the recommendation that I think, as you know, that any
changes that are made at this meeting do not become effective until the
next meeting of the Association.
Frank, will you present the proposed amendment.
FRANK JESTRAB: Thank you, Ted.
At the risk of being out of order, I should tell you that the president
neglected to recite what I think is his outstanding achievement, and that
is the organization of the Association of the Bars of the Northern Plains
and Mountains. The executive committees and the officers of this Associa
tion meet with their c6unterparts from the states of South Dakota, Idaho,
Montana, and we are hoping to get Wyoming. This meeting is held the
first weekend in June in Silver Gate, Montana, without any expense whatsoever to this Association-the officers and people pay their own expense,
1pay their own cost, and I am sure it has cost Ted at least $1,000 of his
own money. The exchange of views among four of the five states that
have adopted the Federal Civil Code and all have adopted the Code of
Civil Procedure, they are all important people, they all have sparse population, and it is a very helpful thing. And, anyway, the moving spirit of
the organizing was Ted Kellogg.
The second amendment that I am going to mention this morning will
be the repeal of Article IX of the Constitution. This Article IX is very
short and I am going to read it:
REFERENDUM:
Whenever a petition signed by not less
than thirty members of this Association shall be presented to
the President asking that a vote of the members of this Association be had on any measure affecting public interest, state
or national, or by way of endorsement of candidate for judicial
or other office, the President and Executive Committee shall
forthwith and within ten days provide for the submission of
such question or measure to a vote of the members by the
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postal ballot, the details of which shall be prescribed by the
Executive Committee. At the expiration of that time the ballots
shall be canvassed by the President and the Secretary, and by
a Judge of the Supreme Court or District Court to be selected
by the President and the result shall be published at the capitol
of this state. No expression of approval or disapproval by this
Bar Association on any measure or candidacy shall be given except as herein above provided.
Two things are the matter with the section. In the first place, it doesn't
mean anything and in the second place it places us in a position where
we could lose our tax exemption so that not only are we dirt poor, where
the president has told you, but we might also be in the position where we
have some mild problems with income taxes. So what I am doing at this
time is suggesting-to use the rather quaint language of the Constitutionthe repeal of Article IX of the Constitution of the State Bar Association
of North Dakota. The matter will be voted on at the next meeting next
year.
The second thing I am going to do at this time is to move the amendment of Article VIII, Section 14 of the By-Laws of the Association and
we'll vote at this time-if it meets your pleasure, Mr. President-on the
adoption of the by-law. The by-law will be, as I say, Section 14 of Article
VIII providing for another standing committee. The standing committee will
be the Law Student Committee. This reads as follows:*
It shall be the duty of the committee to formulate, administer
and supervise and regulate plans for the participation of law
students in the work of this Association insofar as may be
practicable and consistent with the laws of the state of North
Dakota and the Constitution and By-Laws of this Association.
Everybody is talking about integration and one of the things we want
to do is to start to integrate students into the work of lawyers as soon as
possible and because we have some legal problems, because we have some
'constitutional problems that we felt that this is the best way to do it. It
is contemplated a constitution and by-laws will be promulgated by this
section for a student branch or student division, and, in any event, they
will have the power and authority to inquire into this field and try to accomplish the objective.
And, Mr. President, I move the adoption of the amendment of the ByLaws of the State Bar Association of North Dakota so as to include Section 14 and Article VIII revision.
PRESIDENT KELLOGG: Is there a second.
MR. McGEE: Second the motion.
PRESIDENT KELLOGG: I wonder if there is some further discussion
from the floor.
(No response.)
If there isn't, are you ready for the question.
(WHEREUPON, the motion was put and carried.)
PRESIDENT KELLOGG: Frank, I believe I am confused on Article IX.
Do you think it is necessary that we take some action at this time? You
understand that Article IX is a provision, I guess it has been in our Constitution for a long time, but it certainly shouldn't be there because it
puts us into politics, authorizes us to endorse candidates for Governor and
choose individuals for political contest, and of course that is perfectly improper and illegal for our Association and we could lose our standing as

NORTH DAKOTA LAW REVIEW

en integrated bar as if we had to do such a thing. I wonder if we were to
vote on this.
MR. JESTRAB: Not as I understand it. The article as amended reads
as follows, this will be Article X:
"This Constitution may be amended at any annual meeting
by a two-thirds vote of the members present upon amendments
which have been suggested at the next preceding annual meeting."
So as I understand it the only time you vote is at the next succeeding
meeting after the suggested, although I don't know who wrote that.
PRESIDENT KELLOGG: Don't you think the suggestion ought to be in
a motion proposing that such be adopted so that it will be placed upon
the agenda at the next annual?
MR. JESTRAB: Mr. President, I am making the motion.
MR. MART VOGEL: Second the motion.
PRESIDENT KELLOGG: Is there any discussion? The motion is that
the repeal of Article IX be recommended and suggested to the next annual meeting so that it will be officially on the agenda of the next annual
meeting for final action.
Is that motion correct, Frank?
MR. JESTRAB: That's the motion; yes, Sir.
PRESIDENT KELLOGG: Is there any discussion? The motion is that
(WHEREUPON, the motion was put and carried.)
MR. JESTRAB: Thank you, Mr. President.
PRESIDENT KELLOGG: By a unanimous vote.
The record will show that the vote is without dissent. I think it requires two-thirds vote.
MR. JESTRAB: Yes, Sir.
PRESIDENT KELLOGG: Thank you.
MR. JESTRAB: Yes, Sir.
PRESIDENT KELLQGG introduced MR. ROBERT DIERS of the Harold
Diers & Company of Omaha, Nebraska. Mr. Diers acted as agency representative for the group disabililty program insurance carrier and gave a
short presentation concerning this program.
PRESIDENT KELLOGG: I believe we now have a topic for discussion
that will be of considerable interest and on which there may be some
floor discussion. So I am going to ask Ken Pringle who has made a very
thorough study of the subject of specialization and the movement that is
going forward in the American Bar Association to work out some plan of
providing special certification specialities in the law profession, somewhat
along the line that we have in the medical profession, the movement that
has been gathering momentum during the last few years, and I think that
probably within the next ten years will result in some form of certification specialists. We think that that does pose some special problems for
lawyers in states such as ours, and it was one of the chief topics of
discussion at the meeting of the governing bodies of the Bar of Idaho,
the two Dakotas and Montana that has been previously referred to, and
Ken Pringle made a study and attended that discussion and he has a
wealth of information and ideas on the subject, and I will ask him to
present it to you end hope if you will, I would like to see it, I hope there will
be some discussion from the floor on this question because it's one that
is confronting us and we must look forward to having it with us as a prob-
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lem within the next two years. I will call on you, Ken, to lead this discussion.
KENNETH PRINGLE: The subject of specialization in law practice is
one that has frequently been discussed over the past couple of decades and
one on which there is a great deal of disagreement. We have all been
aware for many years that in most law firms there is some degree of
specialization in various fields of law among the members of the firm; however, in spite of this type of specialization the vast majority of lawyers
in this country who practice in firms continue to have a general practice
in addition to their so-called specialty. But in the past year there has
been renewed interest in the American Bar Association in the adoption of
a program that will recognize the specialist in the legal profession because
of this new interest in the ABA. I believe that it is important that we as
lawyers in a small rural state keep abreast of this development and help
to shape it in such a way that it fits into our type of smaller community
practice. There are very few lawyers in North Dakota who specialize exclusively in one area of the law.
In the next few minutes I would like to review the history of the ABA
and the state efforts to recognize specialization up to the current renewed
ABA effort with the hope that this will better equip us to deal with this
national problem as it may affect those of us here in North Dakota.
Going back to 1952, the first ABA efforts began and at that time a
committee called the Committee on Continuing Specialized Legal Education
was formed. The gist of that Committee's recommendations was that the
day of specialization was here and that specialization should have continued
study and formal recognition.
The following year the matter was referred again to a newly appointed
Committee on Specialization and Specialized Legal Education. Among the
distinguished members of the Bar serving this committee were Dean Griswold of the Harvard Law School and Harrison Tweed of the New York
Bar. It was their duty to look into the problem and if possible set up
standards for a program. Among other things, this committee recommended
that a standing committee of the American Bar be formed to keep abreast
of the situation.
In 1954 the ABA Board of Governors after reviewing the proposals and
recommendations of this committee made two acknowledgements which are
keyed to the problem; first, they recognized the necessity for regulating
voluntary specialization, and, second, they proposed that standards be set.
A committee of three was appointed by the Board of Governors and their
later recommendation and proposal constituted the plan which was ultimately
brought to the House of Delegates. Basically this 1954 plan proposed at that
time set forth the following: (1) Establishment of specialized fields in law
along somewhat the same lines as those adopted by the American Medical
Association; (2) A council of legal specialists be appointed to organize, approve and police specialized groups; (3) That this council would act subject
to the approval of the Board of Governors in most respects; and, lastly,
that the council would have the power to set up a grandfather clause
standard of education and to otherwise implement the plan and make it
workable.
When this plan and proposal was brought to the House of Delegates in
1954 there was vociferous and vigorous opposition and the matter was dropped.
One of the big reasons which apparently caused this action by the House
was the underlying resentment of many lawyers toward recognition of
specialties in any way.
The next time it cropped up in the ABA was in 1961, seven years
when still another committee was created to study the problem.
later
This committee was designated the Special Committee on Recognition and
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Certification of Specialization in Law Practice. Committee names keep getting longer every time they are formed.
After considerable work this committee proposed a plan which was
again referred to the House of Delegates for approval. The plan was substantially as follows, and it does differ if you will note from the 1954 proposal:
(1) Certification on a voluntary basis, and this did not limit the lawyer to a particular field in which he was certified.
(2) That a lawyer might be certified in several fields so long as he
met the standards that were set up.
(3) That a lawyer not certified in any particular field was in no way
limited in his practice.
(4) That specialty groups could be designated only by an ABA council
and certification acting in cooperation with the various ABA sections which
would propose the field for issuance of certificates of proficiency, and;
Lastly, that a regulatory council was again proposed with the power to
set the standards but in distinction to the previous plan lack any power
to police the ranks. There was again vigorous opposition and it was
plainly approved by the House of Delegates "for information only," or whatever that meant.
Two years later the plan was again shelved and the Committee after
reporting that it felt that the legal profession was not yet ready for such
a proposal in light of its lack of success was disbanded.
Again two years later, in 1965, the Board of Governors of the American
Bar pursuant to a resolution adopted by the House of Delegates challenged
the ABA special committee on availability of legal services, completely different committee this time, with the responsibility of studying and making
recommendations with respect to the adequacy and availability of legal services to all who need such services.
A year ago, in June of 1967, this committee came to the conclusion that
recognition and regulation of specialization in practice of law will measurably
improve the availability of legal services to those who should be in need
of them. The committee recommended to the House of Delegates that it
urge and direct the Board of Governors to renew its efforts to achieve
the implementation that was contemplated in the 1954 recommendation. And
note that they went back to the '54 recommendation rather than the 1961
proposal. That would have set up a procedure for recognizing of course
and certifying specialists in the legal profession and would have been exclusive to such committee. When this committee report was presented to
the House of Delegates' meeting in Hawaii last summer the House refused
to vote in favor of the committee's recommendation. Instead it attempted
to amend the committee report, the effect of which was to rescind that
part of the ABA 1954 proposal whereby the American Bar Association approved in principal the necessity to regulate the specialization for the protection of the public and the Bar. Instead they placed the whole subject
of specialization back in the hands of the Board of Governors where the
matter now rests.
Last October at the meeting of the Board of Governors a seven-man
committee was to be created, headed by Chesterfield Smith and this committee was charged with the responsibility to assemble and study information
relevant to all aspects of voluntary specialization, and if the committee
determined that the promulgation of the plan of voluntary specialization was
desirable, then to prepare the plan in the various fields of the practice
of law.
I am informed that this special committee had held its first meeting
in Chicago in January of this year and that this committee sees as its
first task the determination of whether or not promulgation of the plan of
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voluntary specialization is desirable to the public and to the legal profession. If the committee reaches affirmative determination of that question,
then of course under the directions given to the committee they are to
proceed with the preparation, formulation of a specific plan.
In the committee's first previous report in 1968, January, it expressed
concern that if its committee report is not rendered promptly to the Board
of Governors and the House of Delegates so that the American Bar can
act in this area, that actions or solutions adopted by the several state
bars or law interest groups are less likely to be governed by the objectives
of the organized bar as a whole.
On April 6 of this year this special committee again met in Chicago
and prior to this meeting made contact with all of the state bar associations and with the various lawyer interest groups position statements. While
the requests for these position papers came too late for our North Dakota
Bar Executive Committee to consider the subject at a regular meeting, our
president, Ted Kellogg, did send a short personal statement to the chairman of the committee and Harold Shaft, a delegate from North Dakota to
the American Bar, also presented a short personal statement. Ted Kellogg
stated in part in his statement as follows:
The objection from our standpoint of voluntary specialization
would be the proposal which would limit the practice of lawyers
in specialties and particularly specialization in which they are
certified. This provision, I feel, would be a serious handicap
to states with sparse population, and a small practicing bar.
North Dakota is primarily .an agricultural state. Its largest
city, Fargo, has a population not in excess of 50,000. There
are several counties with only one practitioner, and there are
a few counties that do not have any lawyers. With the exception of possibly ten or twelve firms whose aggregate membership would be on the order of 40 to 60 lawyers, the remaining
practicing lawyers are either sole practitioners, or combined in
firms of two or three members. The limitation on their practice or that of any of their members to a, specialty would
create an economic hardship and make it impossible for them
to survive...
It would therefore seem to me that in studying the approach
to voluntary specialization, it would be essential both to the wellbeing of the practicing lawyer and the clientele that he serves
that the character of the practice in the smaller states be taken
into consideration so that specialization in the field would not
prevent a lawyer from conducting other general practice, and,
further, that the overall study of the subject of specialization
give careful attention to the impact on the lawyer and his
clientele in small communities.
In Mr. Shaft's statement he pointed out that it goes without saying
that a North Dakota lawyer must hold himself out as available and as
competent in all fields of law, and that there are only two or three lawyers in the entire state who limit their practice. And he went on to point
out that any plan which would involve limiting a specialist's practice to
his specialty would be wholly unworkable in North Dakota. In making reference to the fact that many lawyers in North Dakota do -hold themselves
up as specialists in certain fields in their listings in Martindale-Hubbell and
other legal directories, Harold stated the belief that there should be some
board or boards, similar to those established by the medical profession to
pass upon the qualifications of those who would profess special ability in
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any field, and that if such board were established a certificate of "fellowship" would have some meaning and would be worthy of reliance.
Back in August of 1966-well, first I should emphasize that Ted and Harold
both prefaced their remarks and their statements with the fact that these
were their personal statements and did not represent the opinion of the Bar
generally since no action had been taken by them.
Back in August of 1966 at the meeting of the National Conference of
Bar Presidents in Montreal, the Chairman of the ABA special committee,
Chesterfield H. Smith, made clear his own personal thinking concerning the
need for specialization in the legal profession. The title of his talk at
that time was "Increased Availability of Legal Services through Specialization." I'm going to quote just a few comments that he made in that talk
because I think it's important in our understanding of at least the current ABA Chairman's thinking as it might have some bearing on what the
committee comes up with by way of final recommendations to the House
of Delegates. In that talk Mr. Smith stated:
The legal profession has too long held the idea that a good
lawyer should be able to handle any legal problem. That is so,
even though we all know that the law today is too complex
for any one person to master all of its fields.
The failure of some lawyers to acknowledge their deficiencies
in a particularly difficult and specialized field of law has brought
to the attention of even the uninformed public that some lawyers
are still accepting professional employment they are not competent to fill. Such action on the part of the few brings disfavor
on the legal profession as a unit. The organized bar has
properly been subjected to increasing criticism, particularly in
the past twenty years, for not devising ways and means adequately to inform potential clients of the competency, skill or
expertness of particular lawyers to handle particular matters.
He went on to state:
Most lawyers recognize that specialization among lawyers in
and of itself necessarily has the effect of increased efficiency.
A specialized practice allows the lawyer to concentrate in one
particular branch of the law and thus develop a skill for
handling legal problems in that area with dispatch. The lawyer
who can more efficiently move his work has more time to
handle similar work for other clients.
Increased efficiency also has the effect of lowering the cost
of legal services. As a lawyer becomes increasingly competent
in a specialized area of law, he can handle more matters in a
shorter time and thus because time is the principal index to a
lawyer's fee his services can be less expensive for his clients.
Increased specialization may well encourage the general public
to obtain legal advice on many transactions which today require lawyer participation but often fail to receive it.
In closing his talk to that conference Mr. Smith recommended that the
rule against advertising be relaxed so the lawyer who restricts his practice to a particular specialty could let that specialty be known to potential
clients as well as to other lawyers, and that a new Canon of Ethics be
promulgated to the effect that a lawyer should not assume legal representation beyond his then existing competency or that he cannot then perform
without unreasonable risk or expense to his client. He expressed the
feeling that "by bringing more intelligence into the initial attorney-client
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contact, a small step forward would be taken in solving the most monumental problem now facing the bar, that is, to demonstrate to the average
citizen the tremendous area of unavailed legal service which could be beneficial to him if utilized, and to so structure the legal profession that effective legal services at reasonable cost are available to every citizen who
has a legal problem."
From these expressions of Chesterfield Smith's thinking on this subject
back in 1966, we can readily see that the chairman of the committee now
dealing with this subject is whole-heartedly in favor of recognition of
specialization, and I think that we can look for an early report from this
committee to the House of Delegates for further study and action.
In recent years several state bar associations have given consideration
to this whole area of specialization within the profession. In 1966 the Board
of Governors of the California State Bar Association appointed a committee
on specialization to study and report to the Board from time to time.
They went into their directions, their directions were similar to the directions
given to the present ABA Committee.
In 1966 the Oregon State Bar Committee on the future of the legal
profession recommended to the Bar that its Board of Governors establish
rules with respect to specilization and amend the rules of professional
conduct so that a specialist could advise the public of his specialty. At
its annual meeting in that same year the Board of Governors was directed
to establish rules and regulations on specializations to be presented to the
Oregon State Bar Conference in October of 1967. Apparently no significant
progress has been made since that time. The Virginia Bar Association has
also appointed a committee on specialization, and there perhaps are several
other bar associations which have no knowledge.
Some of the important arguments which have been advanced in favor
of American Bar recognition and control of specialization are:
1. That the increased efficiency which goes with specialization will give
the public better legal services at lower cost;
2. That it will make known to the general public the availability of
lawyers who are expert in special areas and thus cut back on the lay intrusion into many specialized legal areas of work;
3. That it will make legal services more generally available to the
public;
4. That it will eliminate the present problem of lawyers who represent
themselves as specialists without first having to conform to any criteria of
ethics, experience or education.
A few of the arguments which have been advanced against the concept
of recognition and control of specialization are:
1. Many lawyers are frightened by the term. It implies to them much
the same thing that it implies in medicine-years of graduate study followed by examination and certification by some sort of super Board of
bar examiners on a national level;
2. Another one is that our lawyers may be limiting their practice to
a special field or fields, nevertheless like to be in a position to make referrals as general practitioners;
3. That recognition of specialists will result in these specialists organizing into separate groups and thus split the profession into splinter groups;
4. And another, that general recognition of specialists will completely
eliminate the sole practitioner from the practice of law.
Some who advocate the extension of specialization in law practice draw
liberally from the experience of the medical profession. While there are
some important similarities between the two professions when considering the
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question of specialization, there are also significant differences between the
two professions which make it important that we exercise great care in
looking to the experience of the medical profession in solving our problems.
The experience of the medical profession provides a striking demonstration
of the utility of specialization, especially in its enhancement of the quality
of medical treatment. This is demonstrated dramatically by the fact that
in 1905 there were approximately 220,000 doctors in the United States serving some 70,000,000 people, while in 1966 there were about 275,000 doctors
serving 200,000,000 people; in other words, a 25 percent increase in the
number of doctors has been able effectively to serve almost a 300 percent increase in the country's population. This increased efficiency is certainly partly attributable to specialization and certainly in part to increased
use of lay personnel in medical treatment. The organized Bar can profit
from the experience of the medical profession in both of those areas.
You will recall that the last American Bar plan to be proposed to the
House of Delegates in 1963 did not propose limiting a lawyer to one specific
field of practice if he was going to become a specialist in a given field.
It merely provided for certification on a voluntary basis and that a lawyer
might be certified in several fields so long as he met the required standards.
A 1961 plan considered in that year also provided that a lawyer not certified in any particular field was in no wise limited in his practice. Such
a plan if adopted today by the American Bar would probably have less
opposition from lawyers in more rural states such as ours than a plan
which might provide that certified specialists would be limited in their
practice to their one special field.
Just within the past few days a report on the April 6 hearing of the
special committee reached my desk from a Fellow of the American College
of Probate Counsel who represented the College at this hearing. This report
indicates a wide diversity of opinion among the speakers who appeared and
made statements to the committee. The ABA Section of Taxation people
stated no official section position, but emphasized that specialization is already here and is just a question of whether certification or recognition
is to be on a nationwide or state basis.
Bill Fuchs, Chairman Elect of the General Practice Section, took the
position that any yellow-page listing of specialties would be dangerous and
that any lawyer referral service to specialists should be by lawyers, not
laymen.
Daniel Schuyler of Chicago, a member of a previous ABA Committee
on Specialization, stated the opinion that certification of specialists will foment the elimination of the one-man or small law office and therefore
drive many folks out of the practice of law.
The Director of the American Bar Foundation advanced use of a CPACLU type of recognition, et cetera, and limit the advertising to things like
Martindale-Hubbel and other recognized directories for lawyers, not directories for public use.
Osmer C. Fitts of the Vermont Bar, who made the report to the American College of Probate Counsel, raised some of the same questions as
raised by our own President. He also wondered about a grandfather clause
about multiple certifications, about the difference in standards to be applied in a small community compared to a metropolitan center, and about
lawyer referrals and a prohibition against the specialist "picking up" a referred client.
This ABA Special Committee has a big job ahead of them and I'm
inclined now to the belief that the problem of legal specialization will
not soon be resolved; that it's something that is with us, though, and I
firmly believe the North Dakota Bar should keep in touch with developments nationally in this area. Toward this end I will propose to the
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Executive Committee that a special committee on specialization be appointed
to sound out the attitude of our North Dakota Bar and keep in touch with
with the ABA developments in this area.
I do not know, Ted, whether you have time or want to take any time
at this point for any questions or expressions, but I will leave that to you.
There were several questions from the floor and a general discussion
followed which was concluded by remarks from HAROLD SHAFT as follows:
HAROLD SHAFT: I think probably it would be a mistake at this time
for this association to take a firm position. I don't think that any of us
know enough about what is proposed, what type of specialties will be
recognized, who will determine who it will qualify, is one tenancy or
another. I don't think we have sufficient information at this time to justify
as to taking a position on it. I do not believe that at the Philadelphia meeting there will be any final action or determination on this matter and
I'm sure there will be a comprehensive report. I suggest that the matter
be left in the hands of the Specialty Committee and the committee to be
appointed to keep in close touch with them and to report back at our next
meeting next year.
FRANK JESTRAB: I will second that motion.
PRESIDENT KELLOGG: Is that a motion, Harold?
HAROLD SHAFT: I make the motion.
PRESIDENT KELLOGG: And the motion is seconded by Frank Jestrab.
(WHEREUPON, motion put and carried.)
(WHEREUPON a short recess was taken.)
PRESIDENT KELLOGG: The meeting will please come to order. May I
have your attention, please. The meeting will come to order.
I want to present the leader of a discussion on the subject of the
Keeton-O'Connell Plan, Mr. Shelley Lashkowitz, who is going to talk to us
for a few minutes about the plan and then invite floor discussion. He has
familiarized himself very well with this matter. He is on the Board of
Governors of the American Trial Lawyers Association, as many of you know,
and that association and the Research Institute have been in unanimous
agreement about this subject, and Shelley on the Board of Governors has
had a great many discussions in their meetings about the problems that
confront us with this plan and he will now give you some of his observations on the matter.
SHELLEY LASHKOWITZ: Thank you, President Ted.
This is a one-man discussion. The reason I did say one-man discussion is due to the fact that I couldn't find anybody to speak on behalf of
Keeton. I say this quite candidly because I solicited a couple members of
the Bar to speak on behalf of Keeton-O'Connell. I also asked a couple
insurance friends of mine here in Fargo to speak on behalf of KeetonO'Connell and both attempts and all attempts were unsuccessful, so I guess
you have me alone here.
I would like to see a show of hands of how many people and how many
of you people in this room have any knowledge or have read any material
on Keeton-O'Connell. Well, good. Maybe you know more about it than I
do. But I am sure that everybody here will agree that this is a concern
that we had better become concerned with.
Ken Pringle just got through speaking about specialization. One of the
specialties obviously if specialization were to become reality would be negligence law. If Keeton-O'Connell becomes enacted in one form or another
it is predicted by people presumably in the know that ninety percent of
the negligence practice of lawyers in these United States would be eliminated. There is a wide clamor to engage Keeton-O'Connell almost through
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this country and it behooves each one of us to know and realize and be
alerted to these proposals.
What is Keeton-O'Connell. Well, Keeton and O'Connell are two law professors who were commissioned by a private foundation to make a study
of insurance claims. This grant they received was about three years ago
and as a result of their study which was about $100,000 so I understand, they
came up with their proposal and their proposal is a basic protection plan.
This plan is one where one insures themselves against net economic loss.
This means that two figures are thrown, presently thrown about and thrown
out, is that one would insure themselves up to $10,000 with $100 deductible
excluding property damage. This means that the collateral source rule
as we know it today would no longer be. One who is involved in an automobile accident would, if they incurred up to $10,000 in loss of wages,
medical pay, medical expenses, I mean, would receive this themselves as
an owner and operator of their own motor vehicle and it would be enacted
by the various state legislatures. This proposal as it is submitted at the
present time; in other words, this $10,000 means that if you had Blue
Cross you would not receive double, you would receive Blue Cross first;
you would receive, if you have a loss of income insurance policy, you
would receive this first; if you were paid while you were disabled in the
hospital you would receive this first; the difference would be up to that
$10,000. It is net economic loss for the one who insures himself. This
plan would be compulsory, and that's the way the advocates are propounding
it to be, if it is enacted. It is compulsory and it's a limit up to $10,000.
The other limitation is $5,000 for pain and suffering. How they arrive
at $5,000 pain and suffering I do not know. This would not preclude one
as I understand it at least from another state if you have an accident, if
one person is insured in one state and has the Keeton-O'Connell and that
you in another state did not have Keeton-O'Connell, they can still sue you
or there's a possibility that you would have to carry two insurance policies
for the possible judgment over and above the $15,000 that might be obtained against you.
Keeton-O'Connell basic protection plan basically is not only insuring yourself but it is the proponent's proposal that it is social in nature. They say
this is the trend of the times. We think of negligence law in terms of liability and indemnification. There is clamor throughout these United States to
change this concept; in other words, Keeton-O'Connell is social in concept
and probably in all probability we are looking right down the barrelhead
in terms of time. I say this because this is nothing that's like Ken Pringle
mentioned specializations under study. Keeton-O'Connell has been introduced
in Massachusetts State Legislature and it passed the lower house of the
State Legislature, and I can assure you from the material that I have
read and from the reports I have heard from other lawyers, from specialists in the state of Massachusetts that they had a crisis on their hands
in this and this became a single important issue in the state of Massachusetts because they almost didn't make it. It was passed in the lower
house and it was defeated in the upper house, in their other house of the
Legislature. The state 'of New York has got this under study. California,
Connecticut, Illinois, Minnesota, which was in the news, which was in the
Fargo Forum just last week, it was discussed at the Minnesota State Bar
in St. Paul last week; New Jersey, Vermont, Florida, Rhode Island an
Arkansas. All of these states have subcommittees that are considering some
plan of compulsory insurance. They look upon the automobile accident situation as being social in nature. I repeat that.
Now what is this plan. I don't like to say I do not have time because
the subject is complicated and I doubt if I will be able to cover it all.
Basically if that plan comes into effect it will pay regardless of fault,
regardless of fault, and there will be no jury trial within the limits of the
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$10,000 and $5,000. The fault system is eradicated. The jury system is
eliminated up to that point and it is believed that we as lawyers would
become at least up to those limits, we would become dispensers of bureaucratic red tape. Who would benefit by this plan? Well, the drunken driver
can benefit because he would come underneath, under this plan; the runaway fellow could recover up to say $10,000 under this plan; pedestrians,
I don't know if they would recover or not; some proposals do include
guests in an 'automobile, that basic protection policy. It would probably
and it is feared in other states that this would cut to ribbons the trial bar
in these various states if this Keeton-O'Connell becomes a reality.
This would become compulsory. It would operate like medical pay insurance. As some people have, I have heard one adjective describe the
Keeton-O'Connell, and that is Keeton-O'Connell and God understand this plan.
And be that as it may, there are many plans other than modifications
of this plan that are being proposed by insurance companies. It is my
understanding from the material I have had and that seems to come to
me that insurance companies are very seriously considering this type of
insurance in one modification or another. The Keeton-O'Connell, and I will
repeat this again, they believe if that were to become law in the various
states that it would eliminate ninety percent of the negligence practice of
the lawyers who practice negligence law. It is not only the states that
we have to concern ourselves with, but there is Congress and one of the
subcommittees of Congress I know has this proposal and it's considering
some sort of compulsory insurance. Also, the Department of Transportation
is in the process of an in-depth study of the present accident claims policy
that exist in these United States and quite possibly we should be looking
at federal legislation in this respect.
I would like to give you a few examples of how possibly KeetonO'Connell would work and I will give you, these are as follows: Let's assume that South Dakota passed and has enacted a basic protection plan
and that North Dakota has not enacted a basic protection plan. Okay.
Listen. This is according to examples that have been submitted to me.
The law itself, I don't know how well I could substantiate this because
this is the way they believe it would probably be: If a reckless driver
from North Dakota runs into a tree in South Dakota he collects basic
protection benefits from South Dakota, assigned claims funds which have
been financed by money taken from South Dakota motorists.
Another example: Bear in mind South Dakota has enacted and North
Dakota has not. If a North Dakota driver collides in South Dakota with a
South Dakota driver, then both collect basic protection benefits. But the
North Dakota driver may retain his right of action in North Dakota if he
can get service on the South Dakota driver.
Another example: A South Dakota driver who has an accident in North
Dakota with a North Dakota driver collects basic protection benefits but
has a tort action against the North Dakota driver who in turn has a tort
action against him. This sounds idiotic and I know it, but this is probably
true if the various states, once they have basic protection and the other
state has none. Actually, if basic protection would become a reality it probably would be, and I use this word and I try to, I am not trying to-maybe
it's too severe, or a word or an adjective, it's probably the beginning of
a little socialization of this field of law, especially if Congress gets into
the act.
Now all of us agree that our present negligence field of law is complex and yet it's like anything else, there isn't a thing on earth that
doesn't need improvement. Why is this proposal being submitted to the
American public? Well, here are a few of the reasons: One, some people,
and these are some of the arguments in favor of it, fraud in our present
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system. It eliminates disputes over fault. It would eliminate that an accident victim who might not get anything would now at least recover
something. It would reduce litigation costs. It would solve court congestion,
it would ease the economic hardship imposed on bad drivers, it would reduce the coverage for motorists' expense. Another reason is that in other
areas of this country, and we have encountered a little bit of it here, not
too much in North Dakota, but they say in the ghetto areas which are of
the metropolitan centers, and we all read about what goes on in the ghetto
areas and the crisis it's creating in this country, and that is the cancellation and rejection of individuals who have insurance automobile liability,
liability insurance. They cannot obtain liability insurance. And this is a
very poor reason that is being propounded in your large metropolitan populated states. They say that it's risk, the cancellation refusal or the declining to write insurance.
Another reason put forth in favor of this type of compulsory insurance,
unfair claims settlements, delays of settlements, the time involved in obtaining settlements.
Another one is the solvency of insurance companies. And we all read
about Allied Mutual or the Allied Insurance Company in Minneapolis or St.
Paul, which is a good example of that.
Another reason is I don't think we have so much of it here, but obviously this is put forth, it is put forth as a principal reason for having
this Keeton-O'Connell proposal, is an invasion of privacy by having their
credit investigated. Present policyholders, their credit is investigated as to
whether or not they are capable financially, capable financially of paying
insurance premiums. This is another reason.
Another reason is rate boost without public hearing. The insurance
companies put forth an argument that they would substantially reduce the
cost of bodily injury coverage by lowering administration, their administration costs, legal expenses charged to the system. One insurance company
reported that it would produce a more equitable distribution of loss payments and it felt if it could reduce court congestion, and I have covered
that. Most insurance companies, as I understand it, are against this. My
understanding further is that the Defense Research Institute, that their position papers have been against it, both groups, and I use both groups now,
paraphrase, Defense DRI, and American Trial Lawyers Association I believe are against this, against it particularly. It is my understanding that
DRI is against it. What are some of the arguments against Keeton-O'Connell? One, it destroys faulty liability; two, it would destroy tort law as
we have it today; another reason against it is that it would probably destroy our jury system; another reason is it would destroy the trial bar;
another reason, that it would eradicate the collateral source rule, and probably another reason is that the public basically agrees that there should
be a fault system so far as determining rights of individuals in the field
of negligence because automobile accidents involve individuals, individual
drivers.
There is another question of course which all of us should be wondering about, and if North Dakota would pass Keeton-O'Connell, it is the question of constitutionality. It would probably take a Constitutional amendment.
Now if a Constitutional amendment would be or enabling legislation would,
let's assume that the public would initiate a Constitutional amendment,
well, needless to say we as lawyers would be in a difficult position because we would have to go out and sell this field to the public, and this
might not be the easiest task in the world. So maybe possibly this could
be obtained; however, the constitutionality may be such that an enactment
would be the eradication of due process or a jury system-can you take
away the Jury system up to the $15,000. Of course maybe it could be
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rationalized in terms of substantiating constitutional questions, whether it be
this state or some other state in that there is a social need to have this
type of legislation.
Another thing is, another reason is that it is believed according to
studies that this would clutter up the courts, it would increase court congestion rather than cut down court congestion. A good example, some examples I have read to you. Another reason against it is that there are
untold and unanswered questions about how this system could work, how
it would function and whether or not it possibly could function, and naturally I am sure that when I make the statement, "Why burn the barn to
save the horse," shall we say, or, "Don't burn the barn to save the horse,"
excuse me, and basically this is what Keeton-O'Connell basic protection plan
would do. And of course there is no reason to doubt that basic protection
plan would increase the cost, whether it be to individuals or to taxpayers,
because if one insured themselves against net economic loss they also have
to protect themselves against tort liability in excess of the $15,000. When
I think of Keeton-O'Connell in those terms one thinks of lawsuits flying
both ways and all over the place, so to speak, so it's just a natural inference that we would be increasing the court congestion and litigation.
Another principal reason is, as I gave to you, overcompensating wrongdoers and it undercompensates the innocent. Of course the best example
pf that is if a fellow becomes drunk in a bar and he goes out on the highway,
he goes across the highway and is involved in an accident and three people are seriously hurt in an automobile, in another car, in the other car,
let's assume there 'are children because there is exclusion of children up
to sixteen, up to age sixteen as I understand it. And when a person is killed,
Keeton-O'Connell is very generous and will give you $500 death benefit, if
you are killed, and let's assume that the drunken driver has $10,000 of
medical expenses, he gets those $10,000 even though he is drunk and drives
across the dividing line of the highway. Furthermore, there is no provision
for disfigurement, and this is especially true among female population. I
have here in my notes, it says here it would probably eliminate ninety percent. According to one thought it would abolish claims in ninety-five percent of all automobile accident claims.
Here's another study with a few other figures I would like to just
throw to you that was made at Columbia University, a Columbia University
study. I am not sure about them, but it is about how many people who
are injured in a year under our present system, that seventy percent retain a lawyer-3.2 went to trial, 1.5 went to a verdict and that the 98.5 were
disposed by claims adjustment or by litigation.
I am working against the time schedule. I think probably the best thing
to do-well, there is another thing I would like to do before I open it up
for discussion, and that is this: I say this not facetiously, but I respectfully as I know you do, American Trial Lawyers Association, I know some
of the leading members of that Bar have spent really countless hours in
preparing position papers on this subject. Basically they want to improve
our present field of negligence law and tort system as we know it today.
They are of course against Keeton-O'Connell, but they do recognize the
problem, and, Gentlemen, some of these gentlemen from other parts of the
United States say it is imperative that the Bar face up to this problem
because if they don't face up to it they will have, or we will have KeetonO'Connell.
I have heard some lawyers make this statement in private, what it
amounts to is that they don't give the present system no more, at the
maximum, ten years, and they say more likely five years, our present
system of negligence and tort law.
Now some of the proposals, position papers that were submitted, and
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I realize some of you folks might disagree with it, I throw them out as
constructive, possibly the impact of the comparative negligence, that insurance would have automatic medical pay, that we join hands in having a
greater safety campaign, that we must take the position that the collateral
source rule must be retained, that the guest laws be scrutinized in the
various states that have them and of course this mean North Dakota, that
we should look into it as to the possibility of eradicating possibly governmental, charitable immunity as well as intra-family immunity statutes, remove death limits. This does not concern North Dakota, correcting inadequate judicial budgets, encourage and be privy to tough traffic law enforcement, expand advance payments and rehabilitation programs, creation
of an insolvency insurance fund to cover insurance companies' defalcations,
to help or encourage a continuation in our -state financial responsibility laws
rather than compulsory insurance and that uninsured motorists' coverage be
mandatory in all automobile liability policies. These are some of the suggestions that have been made as to correct and improve our present system;
in other words, to widen the umbrella of the uncompensated injured accident victim. This is a serious problem. I don't know who all has the
answers. I will try to find somebody to say, to be up here with me, at
least take the side that they were for Keeton-O'Connell, and I imagine
this would basically be quite difficult to do, but if there are any questions
that any of you may have I will try to answer them.
A general discussion period followed.
PRESIDENT KELLOGG: I want to thank you very much for the fine
presentation you have made, Shelly. I wish you could stay throughout the
remainder of the meeting.
PRESIDENT KELLOGG introduced MR. SWISHER of the Union Central
Life Insurance Company. MR. SWISHER presented information regarding the
group life insurance plan.
GENERAL ASSEMBLY
PANEL DISCUSSION
ON
JUDICIAL SELECTION AND TENURE
(Hon.

Obert C. Teigen, Moderator)

CHIEF JUSTICE TEIGEN: We have upon the stage a panel described
in your program, the members of the panel being here to field answers
together with Mr. Lowe. The panel consists of Harold Shaft of Grand Forks
at my extreme left, Lewis Oehlert from Fargo and next to him is Judge
Lynch of Bismarck and then Mr. Lowe.
Now we want to encourage questions from the floor this afternoon, maybe some areas of this that you have some questions about, and, if so, feel
free to ask a question. Also we wish to afford the opportunity to those who
wish to make a statement pertaining to this proposal, that they be afforded the opportunity to do so. After all, we want this fully understood
and have each one have an opportunity to express themselves and also to
be educated.
In walking over here from the Gardner Hotel a few moments ago
I was walking with Judge Thom and he said, as Mr. Lowe indicated to
us, that the bigger hurdle that we have on this proposition is education.
As he said, the people that don't know what it is all about are going to vote
no; it is a natural, human reaction. So it's the job of this Bar which supports this measure as I undlerstUd it as performed by Mr. McCutcheon I
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believe, that a resolution to that effect was passed at the last meeting a
year ago. Education is the big job.
Now before we have questions I am going to have each one of these
men make a very short statement, because our time is short, explaining
some of the particular features of this proposal that is of particular interest to them and which they think is important to make a statement
upon. I will start at my extreme left and ask Harold Shaft if he would care
to make a direct statement.
MR. SHAFT: Mr. Chairman, my presence on this panel as an expert
is hardly accomplished to the distinguished scholars who appeared on the
previous panels.
The thing I have been particularly interested in in this proposal is the
disciplinary provision which permits the removal or the censure or the involuntary retirement of a judge by the Supreme and District judges in
the case of judges of the Supreme and District Courts and by the Judicial
Council and the lower courts for any one of seven grounds: conviction of
a felony or a crime involving moral turpitude; willful misconduct in judicial office-these are not things we have to worry about in North Dakota too often. The third one is one which causes some difficulty in some
of the districts of this state: failure to perform judicial duties with reasonable dispatch, and I know of nothing that seems to cast more reflection
upon the administration of justice than delayed justice. When we have cases,
as has been the case in this state, where the cases have been submitted
and on the desk of the judges for a period of as much as four years, you
cannot blame the public for being very much disturbed.
As the matter
stands today there is no relief for that type of situation.
Other grounds are for removal of or censure or for habitual intemperance, and I hasten to call the attention of any of the judges who are here
present who may have been a little intemperate last evening. I call attention to the fact that the word "habitual" is involved. (Laughter.)
Next is ceasing to be a resident of the state.
Here's another one which may at any time occur with some of the
judges in our state: disability or incapacity seriously interfering with the
performance of his duties and which is likely to be of a permanent nature
or lack of judicial competence in the performance of his duties.
Another one is to permit the removal or censure or involuntary retirement
of a judge upon a two-thirds vote of the judges of the Supreme Court and
the District judges in the case of the District Court and Supreme Court
judges and of the Judicial Council in the case of lower court judges, seems
to me to be a reasonable, workable solution for a problem which not only
may arise but has from time to time arisen in this state.
CHIEF JUSTICE TEIGEN: Thank you, Harold.
I will now call on Lewie Oehlert of Fargo. Lewie.
MR. OEHLERT:
Ladies and Gentlemen, I also was drafted, but under
a little different set of circumstances than Mr. Shaft. Frankly, I think
all of you people who are members of the Bar and who appear here and
who have this little leaflet before you can probably read this as well as
any of the panelists up here. The only reason I think that probably we
were called upon today at all was to lend whatever additional experience
we might have in our previous experience where the thing was defeated.
Some of us were a little instrumental on that. Unfortunately, it was defeated
by a very close vote. I think this bill as it's now presented is a much better
bill. I say "much better" because it overcomes some of the objections
that were made to the bill of two years ago.
Now I could take one of these exhibits and read it to you, but you can
read them, they are not lengthy. The nice thing about this, it is short and
to the point.
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Briefly in my mind I am going to draw an analogy, I used it before
when I was trying to persuade people to vote for the bill two years ago.
That was a good bill; it would have been a good bill. But this one is a
better one. You people can read it. I certainly solicit each lawyer to go
back to your local communities. Now, Gentlemen and Ladies, we can do
this job if each one of you will accept a little individual responsibility.
How many of you are service club members back in your town. Every
program chairman wants to get another program. This is a very vital
program to your local service club. Call them up. Read this thing and
listen to the discussions and whatever you have and you be the speaker
at the program; they'll love it and it will do a terrific job. If each and
every service club in North Dakota in the next 60 days is so serviced by
a speaker like you, whether it's in your local town or adjoining town,
please do it, Ladies and Gentlemen, and if you will do this, this thing will
go over.
Now back to the analogy that I would like to draw to you. Now briefly
this is a program that is more likely to remove politics from our judicial
administration. No system is any more perfect than the individual members who police it and who represent it and constitute persons in it, obviously. But this is a more likely system to be than the present elected
system that we're indulging.
Now let's take this analogy, and I think it's a proper one. Suppose
Bismarck and Fargo are in a big final championship game. We are on
an adversary system in our courts, aren't we, and I think it is good because the adversaries each presenting their views is more likely to come
up with the right answer. What is the right answer, what is the truth and
justice of this particular case. This is the adversary system, and there is
nothing wrong with it. Within the rights the good Lord has given to each
of us as -advocates we do the jobs for our clients and we are not supposed
to make facts; we are supposed to accept the cases as they are. So, we
have Bismarck and Fargo in the championship game, so all the boys and
the people are there that bought tickets. So first of all we have to elect
a referee for this championship game. Well, now the people don't know
who the referees are necessarily any more than many of our people who
are electors know who their judges are going to be. Now obviously there
are exceptions, that many of the judges are known and they're good men,
but we are talking about the case where we have a, vacancy and nobody
knows the new judge is coming in. So I submit to you that if you are going
to elect that referee at that basketball game with a couple of referees or
whatever number they use, that nobody knows about, I don't know what
kind of a situation you are going to be in and some close calls might enter
the game and you might end up with a big fight on your hands particularly
in the audience composed of people we'll say favoring Fargo. Now this
is a direct analogy. You just can't let your referees in this adversary
system, our tribunals, our judges, to be elected at the whim and caprice
of electors who want to do the right thing but who just don't have the education on the individual who is seeking the job. Now to me this is very
important. When people say-well, one of the big objections to this bill
that was with us two years ago, "Well, you're taking the right of the
people away to elect their judges." Now historically this is not true. It
is in the Midwest, all along the Atlantic seaboard, and you all know of
the great tribunals of Massachusetts, and those judges have always been
appointed from the very beginning of the history of our beloved nation and
that state. So this is not a valid argument.
I submit this to you, when you have this judicial improvement committee appointed up in here and set forth that you are more likely to get
better candidates in the future. We're not necessarily worried about our
present courts, but we're thinking of the future and a situation that might
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come up like it did in Oklahoma, and so I submit to you that it would be
very nice if each of you would take it a little upon yourselves, just a little
personal responsibility now. We'll do the job in Cass County, Tom Conmy
and several of the rest, Jerry Nilles and the Vogel firm, everyone, and
we gave them a good majority, and if you will do it in your local counties
there won't be any question in my mind.
Thank you very much. I'm sorry that I took too much time.
CHIEF JUSTICE TEIGEN: Thank you, Lewie.
Next we 'have Judge Lynch of Bismarck.
JUDGE LYNCH: I want to single out two specific provisions or areas
of the bill which I think are more important to all of us. It has been said
that if a business were run such as many of our court systems are, the
businesses would go bankrupt within a very short time.
We have attempted to run the judicial system in this state, and it is
a large business, without an administrative head, without vesting in a
president of the corporation or the chairman of the board administrative
functions and powers and responsibilities.
The act makes the Chief Justice the administrative officer of the entire
judicial system with supervisory administration authority over the operation
of all courts and the assignment of judges. This will enable our Chief
Justice to operate this judicial system with efficiency, not to tell the judges
how to decide a particular case but only with administrative authority.
I think with the passage of that provision we will have the opportunity
and I believe we will attain of making North Dakota the most current
judicial system in the entire nation. I think that within a matter of just
a few years after the passage of this act we will have a current docket
in each and every court in this entire state.
The second part I want to dwell upon just very briefly is a provision
perhaps that has been overlooked. The Constitutional amendment provides
that no justice or judge shall directly or indirectly contribute to or hold
office in a political organization. This has been criticized as taking away
the right of a judge to contribute to the party of his choice, and yet I
think this is one of the most important provisions of the entire act because if you want to have respect for your judicial system the courts must,
above all people, have the respect and impartiality that we want. Lawyers in this state are identified, and rightly so, with the parties that they
represent; they usually are the leaders in their political parties, and if
the court has decorum, two cases, the one individual represented by a
non-leader of one party and the other represented by a leader of another
party and the Court just happens to decide in favor of the litigant whose
lawyer just happens to be of the same political faith and the party that
he has made a financial contribution to, regardless of the merits of that
decision, his decision is suspect and the respect that the litigant has for
his court system lowers just another notch.
We have recognized I think that we do have a good judicial system,
'and I would take the slogan, if we're to have one, it seems to be in the sale
of any product the thing to do, our slogan should be "Make a good judicial system even better."
CHIEF JUSTICE TEIGEN: Thank you very much, Judge Lynch. Thanks
to each of the panel members.
Now we will field the questions from the floor. The floor is open.
Do any of you have questions that you would like to ask? We will pass it
on to one of the panel members to have the answer for you.
J. PHILIP JOHNSON: What is the status of the existing judges at the
end of their elective terms before this?
CHIEF JUSTICE TEIGEN: The status of the interim judges after this
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Judge Lynch, would you probably answer that.
JUDGE LYNCH: Section 6 of the Amendment does have what is commonly called the Grandfather Clause, provides that those who are presently
in office and at the end of their term will run on their record.
MR. OEHLERT: And shall fill out the balance of their term, yes, if
they are elected.
CHIEF JUSTICE TEIGEN: In other words, the interim judge, if there
is one, will fill out the balance of the term and at which time the name will
go on the ballot to determine the question of whether he shall succeed himself.
We had another question.
MART VOGEL: Mr. Chairman, what position has our present group of
Supreme, District Court and County judges taken on the proposed amendment?
CHIEF JUSTICE TEIGEN: We have the question: What position have
the present Supreme Court, have the District Court and the County Court
of Increased Jurisdiction members taken on the proposed measure. I don't
know if any of the panel members are qualified to answer this.
MR. OEHLERT: I think you would.
CHIEF JUSTICE TEIGEN: I might state that on behalf of the State
Supreme Court, I have taken the position in favor of it and I will now restate and reaffirm. I might say that I think one member of the Supreme
Court is definitely against it. As to the other three, I think at the moment
I couldn't make a positive statement on that, although I am not so sure
they're for it, because they think what we have at the present time is
a very good system.
As to the members of the District Court, I will ask Judge Lynch to
answer that.
JUDGE LYNCH: During the last campaign, Mart, toward the end of
the campaign press releases were released from each judicial district and
I believe without exception all of the District judges went out on the line
in favor of the amendment and I don't think that the position of those who
are still on the bench from a year ago has changed.
CHIEF JUSTICE TEIGEN: Next question.
MR. SPROUL: I direct this to Judge Lynch. In the prohibition against
a judge making a contribution to a political party or political organization,
just What is a contribution: does this extend only to money, a contribution, or also to services or to influence or such statements as the judge
might care to make.
CHIEF JUSTICE TEIGEN: The question was directed to Judge Lynch.
JUDGE LYNCH: I definitely think that it prohibits any type of support that could be called a contribution indirectly or directly, such as a
statement of a judge that he is in favor of Joe Doaks who is running for
Congress. This will be a contribution. It would not necessarily have to
be financial. I think it takes the judge completely out of the political
arena where he has no business being.
On the second part of the question, I am wondering what the position
is now of the judges under the Judicial Ethics Committee. I rather think
sometimes that unless the judges are elected on a partisan basis they shall
not take part in political activities at all unless in a state in which they
are elected on a partisan basis, then they are a candidate for election;
of course, they may participate in party politics.
I am wondering if someone can confirm me on that. That is generally
correct.
MR. OEHLERT: Yes.
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CHIEF JUSTICE TEIGEN: Does that answer your question?
JUDGE LYNCH: Let me give you a specific example, if I may. Just
recently one of the judges has been contacted or was contacted to make
a public statement with regard to the Corporate Farm Act which you people will vote upon this fall. This very same judge may have to determine
constitutionality of that act or interpret some provision of it, and yet he
is put on the spot in this matter. I just add this to definitely answer that
without fear of losing favor of the electors' support in the forthcoming
election!
CHIEF JUSTICE TEIGEN: Clyde Duffy, you rose to a question, I believe.
CLYDE DUFFY: I was just wondering whether a judge might participate in the primary election on the party in which he commonly belongs.
CHIEF JUSTICE TEIGEN: The question is whether or not a judge may
participate in the primary election in favor of a party to which he belongs.
Is that correct?
MR. DUFFY: That's right.
CHIEF JUSTICE TEIGEN: You mean as distinguished from a general
election or in this particular primary that we now have coming up in
September?
MR. DUFFY: In any primary, Republican or Democratic. If the judge
participates in that primary he indicates that he is a member of that
party. I am wondering if that constitutes a contribution.
CHIEF JUSTICE TEIGEN: I am wondering if that isn't covered by
the Judicial Ethics Canon which, as I understand it, is that a judge even
under the Candidate Canon of Judicial Ethics shall not become an active
candidate either at a party primary or at a general election, unless the
state in which he is on a partisan basis and he is a candidate for office.
And we are a no-party state, so I am wondering if they can do so even
under the present system and not be under the Violation of the Canon of
Judicial Ethics.
RUSSELL NERISON: The first question is: Is it safe to assume that
the other states that have adopted this amendment have had the Grandfather Clause that ours has?
CHIEF JUSTICE TEIGEN: This question I think we should put to Mr.
Lowe.
MR. LOWE: Yes, the Grandfather Clause. I said the Grandfather Clause
has been in effect in all other provisions.
MR. NERISON: And then are there any statistics on the score that
the judges have made rnning against their record; how many have been
defeated and how many have succeeded in being reelected?
MR. LOWE: Yes. I can tell you that all judges running on the merit
tenure ballot have been retained in office except in one case in Missouri,
a judge who was a carry-over yet from the old Pendergast political
era and who still was attached to that organizational background and identified with them and was considered by the Missouri Bar to be incapable
of properly performing his duties, and they polled the Bar and they decided against him and this poll was disclosed publicly, the newspapers published this in Missouri. This is common practice in Missouri, to have
'these polls, and as a result of the Bar taking such a firm stand against
this gentleman he was defeated.
MR. NERISON: That's the only instance you know of?
MR. LOWE: Yes. That's the only instance.
CHIEF JUSTICE TEIGEN: Next question.
WALLY HERREID: If the electors do disapprove of a judge, does this
create a mandatory vacancy?
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CHIEF JUSTICE TEIGEN: If the election fails to carry in favor of
a judge, does it declare a mandatory vacancy?
MR. HERREID: If disapproved.
CHIEF JUSTICE TEIGEN: Who will field that question? Judge Lynch
perhaps, or Mr. Lowe.
JUDGE LYNCH: Yes, it does. The entire procedure method will start
again. If I understand in the case of a disapproval in the election, then
the nominating commission goes to work and then begins to fill the vacancy.
MR. HERREID: Does that so state in the law?
CHIEF JUSTICE TEIGEN: Yes.
MR. HERREID: It does.
CHIEF JUSTICE TEIGEN: Next question.
SHELLEY LASHKOWITZ: Has the opposition of any of those who have
opposed been lessened by the changes made in the plan, the last time,
and, secondly, do you anticipate any strong opposition from any of these
people this time such as we encountered last time?
CHIEF JUSTICE TEIGEN: I don't know who can field that question.
The opposition that I know of is not affected by the changes that have
been made in the plan because the feeling specifically stated was this:
That the electorate shall have the opportunity to select their own judges
which will not be appointed at all. So irrespective of what the plans will be
under those.
Now as to other opposition that has existed against the plan, I really
don't know if I can answer that question, perhaps someone that was
engaged actively in the proposition last time. Perhaps Judge Lynch.
JUDGE LYNCH: I think we can be fairly sure this time, that last
time, as you will remember, we were caught in a political struggle. I
seriously questioned whether the opposition to our bill really came because
of its provisions or because it also happened to be on a ballot in which a
particular group was urging a no-vote against one of the other amendments. You will recall that our provision did receive more favorable response than the accompanying amendment to the legislation. I think those
that were in opposition last time were in the position that they had to
sponsor a no-vote without differentiating between the two constitutional
amendments, ours 'and the raw change in the Constitution, and that to accompany the destruction of the one amendment they also had to be against
our amendment. This was a feeling that I received.
And, secondly, from just discussing the provisions of this bill with some
known critics last time, I get the distinct feeling that they feel that this
is a superior product, and I share that feeling.
CHIEF JUSTICE TEIGEN: Next question.
TOM KELSCH: Do we now have the support or the endorsement of
the two political parties for this?
CHIEF JUSTICE TEIGEN: You mean judge candidacies or just this
proposalMR. KELSCH: On this partyCHIEF JUSTICE TEIGEN: The question was whether or not they had
the support of the two political parties for this proposal.
HUGH McCUTCHEON: Mr. Chief Justice, CHIEF JUSTICE TEIGEN: Mr. McCutcheon.
MR. MCCUTCHEON: In response to that, the position taken by the Judicial Improvement Committee was, at its meeting yesterday, that we ask
the lawyers of the respective counties in the state to get in touch with
their Republican and Democratic political leaders on their own level and
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ask that they support it on the local basis. We have no plans for asking
for a state endorsement from either political party, only local.
CHIEF JUSTICE TEIGEN: Thank you.
Next question.
ELTON RINGSAK: I have several questions I would like to ask. The
first question is to Judge Lynch. The question of voting on the approval
of the work of the past District judge or the State Supreme Court judge,
1I gather only a majority vote "yes" in favor would carry it, is that correct?
JUDGE LYNCH: That's correct.
MR. RINGSAK: The point is, who is going to tell the average John
Jones public of the judge's record. The majority of the people don't get
before a judge; the attorneys get before the judges and the minority are
people that get lawsuits. Who is going to bring the record of the court
before the public or the publicJUDGE LYNCH: I think this is the direct responsibility and obligation
of the Bar. And in these other states that have adopted similar provisions, they
have, as Stan Lowe has related to you, conducted polls of the lawyers
as to the abilities of the particular judge, as to whether or not he should
be retained in office, and in one occasion where the Bat in Missouri let
the public know that they felt the man was not qualified, the judge in that
case was removed from office. I think this is the responsibility of the
Bar and I would foresee polls made just the same as in these other states,
and I think it is entirely proper.
MR. RINGSAK: The attorneys are present in the courtroom, they take
(a stand on the particular proper point of what it does. Say, for example,
we'll say for example Bert Wheeler of Bismarck took a stand against you.
How would he stand in your court if you believe-if he is going to court.
MR. WHEELER: On his ear!
JUDGE LYNCH: Well, the firm is contemplating that. (Laughter.)
'I won't tell you what I would do. But in a case that we now have pending,
I would just instruct opposing counsel to start drafting Findings of Fact
and Conclusions of Law and Order for Judgment. I hope, Elton, that the
people we have in these judicial positions will be able to rise above such
petty considerations.
CHIEF JUSTICE TEIGEN: I wonder if it would be any different if
the lawyer would be a candidate-would it be any different than where a
lawyer complains against one running for a judgeship.
MR. RINGSAK: They take no issue in the case because they don't
want to be involved as an attorney, that might be interested in a judgeship, so they won't take an active part before the public. They do have
a lot of groundwork and do a lot of work in it. They don't come out and
actually campaign for that candidate like I think they should do. That is
a question for Mr. Oehlert. Section A says that a judge can be censured
or removed from office for . . . and not to include . . . so what we have
here is seven grounds from removal or disciplinary action, but I am wondering what the language means, that they can be censured or removed
for. I feel this way, Judge Teigen and Mr. Oehlert, that any judge that
should be called before this Council should have a right to question the
witnesses before him, he should be able to see the color and defend himself.
MR. OEHLERT: Well, I can't put any different meaning on it than the
language that is employed, Elton. Frankly, I see no problem with that
language. The judges can remove him. They also over on the next page,
the last page, there they say they can call for a hearing. If it's so flagrant
an occasion that you don't even need a hearing, obviously we have to
have faith in the judicial conference W. its personnel. On a 50-50 basis
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they're going to give this judge, about to be removed, a hearing. On the
other hand, you can theorize and suggest a case where there wouldn't be
any argument about the fellow being removed. Take your case of the
judges in Oklahoma. They were even accorded a hearing, but it was pretty
flagrant, what they did. Fortunately, in our state we don't have it, but
can you and I, Elton, say that we might not have it in the future and where
is our machinery, the cumbersome procedure under the Constitution, of having him kicked out of office as we now have it. And you know how that
goes through the Legislature.
CHIEF JUSTICE TEIGEN: I think perhaps a simple explanation of the
language " . . . for, but not limited to, the following:" is that there may
be causes other than the seven that are stated, that are good causes
for censureship or removal.
MR. RINGSAK: Well, would the counsel themselves-certainly in the District Court and the Supreme Court-determine what these other four would
be in addition to the seven?
CHIEF JUSTICE TEIGEN: It would be up to the body who has the
power of censureship or removal as provided.
MR. OEHLERT: That's in here (indicating). Yes. They would establish
'the cause. And again you have to have faith in the personnel of the judicial conference. They aren't going off half cocked on some little minor
deal because they don't like the color of the judge's ties or the parting
of his hair.
CHIEF JUSTICE TEIGEN: Any more questions?
MR. RINGSAK: I wonder what new language in the seven grounds for
removal except the last one, Section 7, and I just em wondering how we
would prove judicial incompetency.
JUDGE LYNCH: I think, interestingly enough, ground seven was not
provided by those who endeavored to draft this constitutional amendment.
It was added by the Legislature. (Laughter.) And I feel also, getting back
to answer the questioner, as to removal of-Nerison's questions as to removal of judges, I think it is very interesting to note that in California
which has the removal provision, that has been publicized the most, they
have had I think some 22 judges in that state resign after these little hearings, these little private hearings being held, and it was not necessary for
the disciplining body in California to act. So it has accomplished what it
has desired to do without much publicity, to the benefit of the Bar.
MR. RINGSAK: I have one more question. I am going to give Mr.
Lowe a question.
MR. LOWE: I want to just address myself to one thing in regard to
this matter of the flexibility and the grounds for censuring, removing and
retiring the judges. Your constitutional proposal here reflects thinking so
'recently in this field by having this word "censure" in it, that you are
including something that California's proposal did not have until the amendment of 1966. Then up to that time California could only remove or retire
judges after proceeding, to review the basis of the stated, essentially along
the lines of your proposal here. They did, however, find that there was
a very definite need for the situation of being able to discipline judges in
a way short of removal so as to perhaps correct them in things that they
were doing. A very interesting thing came out in the last annual judicial report of the California Bar. Now that they are operating under this
new 1966 amendment, they point out that they are now handling the complaints made against judges who display impatience in court, who become
arbitrary and capricious at times and who are short-tempered and have
a tendency of embarrassing witnesses and attorneys in the courtoom. They
approached one judge with this. The investigator that the California plan
invisions goes to him in confidence and all the files are confidential and
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no publicity to this at all and this matter was presented to the judge and
without disclosing the name of the person, of course, who made the complaint, he was told about this, his complaint about him, and the judge
came back with something. That, I think, will probably be something that
can be expected in many cases of this sort. The judge said, "When I was
a trial lawyer I always disliked things like that in judges," and he said,
"I have always vowed I would never do it myself and I have got to
confess I never realized I was doing it and I apologize that I was doing
it and I will make an effort to correct my ways." And he has. And this,
of course, is what comes in now with this flexibility that you have in your
amendment now that is going to give this added feature to your plan.
CHIEF JUSTICE TEIGEN: Thank you very much. And I also want
to thank each of you for the interest that we have shown.
We have run out of time. I want to thank the panel members and
Mr. Lowe for appearing here today and I hope that each and every one
of you will support this and do what you can to promote its passage.
Thank you very much.
I will turn the microphone back to Mr. Pringle.
KENNETH PRINGLE: Thank you, Chief Justice Teigen and Members
of the Panel.
Hugh McCutcheon has continued as Chairman of the Judicial Improvement Committee for the coming year. He and his committee are already
underway with the campaign to get this across in the primary election.
Hugh, I wonder if you have anything you would like to add at this
point before we move to the next item of business.
MR. McCUTCHEON: Yes. This is a complete revision of the entire
Judicial Article of the North Dakota, Constitution. It's not a half-baked
proposition. We have taken 36 articles and boiled them down to, I believe,
alout 15. We have left 13 or 15 areas to give this revision whereby the
Legislature from time to time may make adjustments or give flexibility,
but this is a complete revision of the Constitutional Judicial Article.
Thank you.
KENNETH PRINGLE: I am going to turn the podium back to our
president Ted Kellogg.
PRESIDENT KELLOGG: Well, I think we had better take a coffee
break and then move back here as soon as possible.
(WHEREUPON, a short recess was taken.)
PRESIDENT KELLOGG: Please come to order.
The committee reports will be given at this time. I will call on Bruce
Van Sickle to present the report of the Audit Committee.
BRUCE VAN SICKLE: Your Audit and Review Committee, consisting of
Jack Traynor, Jim Taylor and myself, have examined the audit prepared
by the certified public accountants Eide, Helmeke, Boelz & Pasch-Norwegian group-and I would like to make some comments about this audit
and what it shows before I make my motion for approval.
In the first place, we are dealing with three funds: the general fund;
what you might call the fee fund, our loan income; the special fund is
the planning fee fund; and, then, thirdly we have a trust fund for the protection of our client. I wanted to discuss them separately. Well, these are
known as the general account and the special. Now from our general
fund total receipts of $32,000, roughly total of $31,500, roughly. We include a transfer of $9,000 out of our fee moneys. That is transferred by
us as this last time, it has been transferred by us into the special fund
which is the filing fee fund. That was a total operating fund of $31,285
income and $31,518 expenditures. And so out of our fee fund we are fi-
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nancing roughly 9/31 of the work that is done by the special fund and
under the warrant and control of the division of control and accounting
of the state.
Now in addition we have the clients security fund which is under the
sole jurisdiction or administration of our-I want to say-Board of Directors,
but I know we don't call ourselves that, we call it the Executive Directors
Committee, and that was required to be built up to $10,000. It's been held
to $10,000 and this year we were able to take $900 back into the general
fund from the interest earnings of the last couple of years.
I have only one comment on that and that is a respectful request to
the Executive Committee that they see if they can't get another half percent on the CD's.
With that background, if there are any questions at all, let me suggest that these reports are available in the State Bar Office for your careful examination.
Mr. President, at this time I would move the acceptance and approval
and the filing of the accountants', the CPA's report.
(Motion seconded by Harry Pippin; motion put and carried.)
PRESIDENT KELLOGG: I will now ask for the report of the Resolutions Committee given by Bob Alphson.
ROBERT ALPHSON: President Kellogg, Fellow Member of the Bar:
The Resolutions Committee proposes this resolution:
WHEREAS, exceptional accommodations and entertainment have been
provided for us by the city of Fargo and the Cars County Bar
Association and we have had an excellent and outstanding convention
under the chairmanship of Frank T. Knox and his committees,
THEREFORE, BE IT RESOLVED by the North Dakota Bar Association that we express our hearty appreciation to the city of Fargo
and the Cass County Bar Association for the excellent convention arrangements.
BE IT FURTHER RESOLVED that we express our sincere appreciation to Byron White, Justice of the Supreme Court of the United
States, Washington, D. C., for his appearance and address to be delivered at our annual banquet;.
FURTHER, that we express our appreciation to the committees arranging the general meetings and to the leaders and speakers presenting the subject of discussion in an exceptionally fine and complete
manner at this annual meeting;
FURTHER, that we express our appreciation to the law book publishers and others who contributed to our convention;
BE IT FURTHER RESOLVED that this Association hereby expresses
its sincere thanks and appreciation for the dedicated work of President Theodore Kellogg of our Association, President-Elect Kenneth G.
Pringle, Secretary-Treasurer James D. Schlosser, and Executive
Director Alfred C. Schultz, their direction having given us a highly
successful Bar year.
This motion is presented by J. 0. Thorson, Lawrence O'Connell and Robert
Alphson and we move its adoption.
(Motion seconded by Mr. Rund; motion put and carried.)
PRESIDENT KELLOGG: Now we have another committee report, one
on Interprofessional Relations which will require some action by this Con-
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vention. That report is going to be delivered in two parts. One part
deals with a proposed rule relating to our relations with the medical profession, which will be presented by Mitch Mahoney, and the other, which
will be presented by Russ Nerison.
I will ask Mitch Mahoney to proceed with his part of the report.
MR. MAHONEY: Mr. President, Ladies and Gentlemen: I am appearing here today for Al Wolf, Chairman of the Interprofessional Committee,
who is in Bismarck politicking.
This past year our Interprofessional Committee has done a lot of work
with the doctors trying to solve problems between the two professions and
from our work we have found that the handling of malpractice claims in
North Dakota is the most serious problem and one which everyone felt
deserved consideration. It was the feeling that under our present system
there are too many clients who are not receiving justice because they
can't get expert witnesses to testify for them in malpractice actions. And,
secondly, it is the feeling that there are baseless or groundless grounds
being brought against doctors. In studying this, checking various plans, we
came across the New Jersey plan which had been adopted in New Jersey
,as a Rule of Civil Procedure and it appeared to us that this is the one that
would best fit the needs of North Dakota. I am not going to go over it in
any detail with you because you each received a copy of this proposed
'Rule from Al Schultz the first part of June. Basically it provides that
there will be a panel of lawyers and doctors who will be chosen by the
Clerk of the Supreme Court, the Executive Committee of our Bar Association will give the names of fifteen lawyers to the Clerk of the Supreme
Court. The medical profession will give the same number of names of
doctors who will be willing to serve on these panels. A person comes
into my office, he says he has a claim for medical malpractice. We don't
know if he has or not; we can't usually find out from the doctors, they
'just don't want to get involved in these things. So we submit a petition
or a claim to the Clerk of the Supreme Court. The Clerk of Court advises
the doctor that a claim has been filed with his office and asks the doctor
if he will consent to a hearing by a panel composed of two lawyers, two
idoctors and a District judge to be chosen by the Supreme Court or named
by the Supreme Court. If the doctor consents, a hearing is held, medical
records from the hospitals are submitted and the testimony is brought in
by narrative statements of the attorneys or he can bring his client and
have him testify. He can bring witnessess, but it is all secret, in total.
Then the panel is asked to come up with one of two claims: First, is there
a reasonable basis for the claim, or, in the second finding is there no
reasonable basis for the claim. If they find that there is a reasonable
basis for the claim, then they recommend that the insurance company or
that the doctor settle. If they find that there is no reasonable basis for
the claim, the client is advised of this and encouraged not to start a suit
and the -attorney who represents that client at that hearing is not permitted to file a suit for that client. He can secure other counsel.
One other point. Prior to coming to the hearing or at the time of arrival at the hearing the client will be asked, "Will you agree to be bound
by the finding of this panel?" If the client signs an agreement to that
effect and the panel then finds that there is a reasonable basis for the
claim, the Medical Society of North Dakota will provide the names of
three doctors who will be witnesses for the client. If the panel finds that
there is no reasonable basis for the claim the client then cannot bring
a lawsuit. It's simple to me, it's a simple expeditious way of finding out
whether there are malpractice claims and of getting rid of these groundless and baseless suits that are being brought because the lawyers didn't
know whether they have a suit or not, they start these actions and then
go through all of this discovery procedure and then they find that they
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don't. It's embarrassing and expensive for all parties. This will remove
that requirement.
The things to remember are that this plan is completely voluntary,
nobody has to go or follow the plan. If the client comes into your office
and says he has a malpractice action, if you don't want to go along with
this rule, you don't have to go through it; you can just start your lawsuit
as you do now, or the doctor does not have to consent to a hearing: it's
strictly voluntary. So these objections that we hear, "Well, I don't think
I'd ever use it," fine. But a lot of us feel that we would. We have talked
to the attorneys who have handled a lot of malpractice claims and they
all feel that it would be a real advantage for them.
There is one addition that I would like to add to the proposed Rule.
It was given by Fred Saefke end I think it's a good addition. It would be
entitled Subsection E under No. or Paragraph 3. It would read that the
claimant may withdraw his claim at any time prior to the commencement
of the hearing before the sub-panel. New Jersey, which has used this plan,
recently had a Supreme Court case in which this question had to be decided.
It was decided that the claimant would, you could withdraw, but rather
than to get involved in that we just added that provision, because as Mr.
Saefke says, if you find that you have a malpractice, a good malpractice
claim, if you find that you have expert witnesses who will testify for you,
then there is no point in going through this. And if you discover this after
your claim is submitted, you then have your right to withdraw it at any
time prior to the hearing.
This sub-panel does not determine liability as such; it does not get
into the question of damages, and all evidence before that sub-panel and
the findings of the sub-panel are secret, confidential; they can never be
disclosed if the case is later sued or brought to court.
Objections that we have heard as we have gone around the state, I
would like to comment on those. The primary one is that for singling
out the doctors, giving them preferential treatment here. Well, I personally
don't believe that that is true at all. I think that doctors are giving us
something. They are, in effect, destroying this defense or this conspiracy
of silence that they have stood behind for so many years and agreeing
that if there is a reasonable basis for the claims they will provide the
names of expert witnesses. Further, I don't know of any other profession
where we have this problem other than the medical profession. In suits
against architects or engineers, I have never handled them personally, but
from what I know it isn't difficult to get expert witnesses. But if we would
find at a later time that the similar rule for architects or engineers would
be worthwhile, of course the rule can be expanded, and I bring this out
because I don't want you to vote against it merely because you feel that
we may be favoring the doctors. If we find that we should broaden it,
we can do it at a later time. New Jersey experience has been excellent.
In the two years it's been in effect there, in 1966 there were 35 requests
for panel hearings involving 52 doctors. In 1967 there were 51 requests involving 68 doctors. In 1966 eight doctors refused to consent to the hearing
in New Jersey, and in 1967 there were only four that refused. So it has
been accepted in New Jersey as workable by both professions.
Now this has been considered by the Interprofessional Committee and
it was approved unanimously after many meetings. It has been submitted
to the Procedures Committee of this Bar Association. They had all the
material, they considered it, and there were some objections, but after they
analyzed it in more detail their approval was unanimous.
So in voting for that I want you to remember that two of your committees
have recommended the adoption of this as a Rule procedure without any
negative votes.
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At this time, Mr. President, let me explain how this will work, before
I make the motion: If this group approves it, it will then be submitted,
the Rule will be submitted to the Supreme Court for its consideration -as a
Rule of Civil Procedure and the Supreme Court, of course, will hold hearings
as they do in all cases when there are changes of the Rules.
At this time I would move that the Procedures Committee of the North
Dakota Bar Association be instructed to submit the proposed Rule dealing
with professional liability claims against members of the medical profession
to the North Dakota Supreme Court for their consideration as an addition
to the North Dakota Rules of Civil Procedure.
PRESIDENT KELLOGG: We are ready for discussion.
Several questions from the floor and discussion followed.
PRESIDENT KELLOGG: Is there further discussion? (No response.)
(WHEREUPON, the motion was put and carried by a show of hands.)
PRESIDENT KELLOGG: Now, Russ Nerison, will you proceed with the
next part of this, Report on the Realtors.
RUSSELL NERISON: I, too, am here as a substitute for Chairman Al
Wolf. I am here briefly to present to you that statement of principles
between lawyers and realtors. I am not going to read it to you, I -am not
going to explain it to you. You had it last year; it was mailed out to you
again in June, June 6th of this year, so I will assume that you have read
it and know what is in it.
There is only one thing that is proposed, and that is in Article 2, Section
1, the last sentence, formerly read:
"The attorney should not volunteer an opinion as to the value
of the property so as to discourage consumation of a real estate
transaction where the parties have been brought together by the
realtors."
We propose to change that to read as follows:
"The attorney should not volunteer an opinion as to the value
of the property being sold unless he has valid facts and evidence
-as to the value."
And with that one change, I move you, Mr. President, that this body adopt
the statement of principles between lawyers and realtors as printed and
circulated and amended as stated.
PRESIDENT KELLOGG: There is a question in my mind and as to the
members generally having in mind the substance of this proposal. I think,
Russ, that maybe you'd better give the substance of it even though it has
been mailed out to them.
Would that be right, Gentlemen? Do you feel that you know the substance of it?
("No" from the floor.)
MR. NERISON thereupon read from the proposed statement of principles
and there was some discussion from the floor.
PRESIDENT KELLOGG: Any further discussion? (Motion put; motion
lost.)
PRESIDENT KELLOGG: I want to thank the members of this committee, as they have done a lot of work.
Now before we proceed, may I have your attention, before we proceed
with the election of officers we have one matter that we carried over from
the Legislative Committee. Bob Dahl had a proposed piece of legislation
which he wanted to add which we didn't have time to get to because we
were in recess.
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MR. DAHL: The matter that I have to propose to you gentlemen
today is particularly selfish because it concerns only lawyers. How would
you like to get a judgment for say $25,000 and at the time it becomes final
and somebody comes in and attaches your client's interest; also yours. Under
the present North Dakota Attorneys' Lien Law you wouldn't get a penny
out of that judgment; you would lose it. North Dakota is in a minority.
Attorneys' Lien becomes effective only at the time that you file it. In the
plurality of states actually a majority when all of it is considered the lien
applies back to time of filing the action. The substance of the bill which
I would propose which has already drafted that we amend the Attorneys'
Lien Law. As I say, it is a selfish matter and gives us exactly what some
other people have right now, is a lien going back to the commencement
of the action. I would propose that the Executive Committee support such
an amendment to the law.
PRESIDENT KELLOGG: Do you move that such an amendment be
drafted by the Legislative Committee as submitted?
MR. DAHL: I would.
(Motion seconded by Harry Pippin; motion put and carried.)
PRESIDENT KELLOGG: Now before we proceed to the election of officers I want to make an inquiry. I want to inquire whether there are any
other committee reports on which the chairman would like to make before
this convention.
Mr. Wheeler.
R. W. WHEELER: Mr. Chairman, I would like to make a motion. I
haven't got it in a committee report, but I would move that this Association consider the question of the establishment of a Pre-Press Council and
It might be appropriate for our next annual meeting.
PRESIDENT KELLOGG: I might state that the Executive Committee
had received communication from the press on that, too, earlier, but it was
too late to get into the hopper for this meeting; that we are thinking and
we are expecting to do something on that order.
Isn't that right, Ken?
KENNETH PRINGLE: Right.
PRESIDENT KELLOGG: And in view of that fact, do you still want
to submit that motion?
R. W. WHEELER: I withdraw the motion.
PRESIDENT KELLOGG: All right.
Any other committee reports?
We are ready to proceed with the election of officers and I will first
call for nominations for the office of president-elect of this Association.
KENNETH MORAN: Mr. Chairman.
PRESIDENT KELLOGG: I recognize Kenny Moran. I would like to have
you people making nomination speeches step up to the platform.
MR. MORAN: President Kellogg, Fellow Lawyers: Before I make this
nomination I would like to say that I have been admonished by the president to inform all orchestras, bands and flag bearers that demonstrations
will be cut to 10 minutes.
I come here today to nominate Herman Weiss of Jamestown for the
office of president-elect.
MR. MORAN then gave his nominating speech.
PRESIDENT KELLOGG: The name of Herman Weiss is placed in nomination.
Before nominations may be closed, before the seconding procedures, if
my recollection is right, I should inquire for any other nominations.
I recognize Mr. Shaft.

BENCH AND BAR

HAROLD SHAFT: Members of the Bar: The year 1922 was a momentous
year in the history of the jurisprudence of the state of North Dakota because two tremendous events occurred in that year. The first one was that
Harold Shaft by some quirk of fate was admitted to the Bar and the Bar
Board is still apologizing for that. The other event was that Mr. and Mrs.
Herb Nilles became the proud parents of a bouncing baby boy. They named
him J. Gerald Nilles for some reason which has never been explained.
But Jerry grew up through an uneventful childhood and Mr. Shaft proceeded in his practice of law in a rather odd way.
But it is my pleasure to nominate J. Gerald Nilles for the president
of this Bar Association.
MR. NILLES' nominating speech followed.
PRESIDENT KELLOGG: Are there any other nominations? Any other
nominations?
So with no other nominations the chair will entertain a motion to close
the nomination.
MR. RINGSAK: I so move.
(Motion seconded by Mr. O'Grady; motion put and carried.)
PRESIDENT KELLOGG: We will now proceed with the seconding speeches
and Tom Degnan and you other gentlemen can use this microphone or that
other one, whichever is more convenient.
TOM DEGNAN and BRUCE VAN SICKLE each seconded the nomination
of Herman Weiss.
PATRICK MALLOY seconded the nomination of Gerald Nilles.
PRESIDENT KELLOGG: Anyone else desire to make a seconding speech?
(No response.) Apparently not.
While the voting is taking place, perhaps we can go on to the nominations for the office of secretary-treasurer.
WALLY HANKLA: Mr. President.
PRESIDENT KELLOGG: Wally Hankla now from Minot.
WALLY HANKLA: Mr. President, I am here to place in nomination
the name of Phil Johnson of Fargo.
MR. HANKLA'S nominating speech followed.
PRESIDENT KELLOGG: Are there any other nominations?
The name of Philip Johnson has been submitted for secretary-treasurer.
Does anyone else have another nominee?
MR. NERISON: Mr. President, I move that the rules be suspended,
the nominations for secretary be closed and the secretary instructed to cast
a unanimous ballot for Mr. Johnson.
PRESIDENT KELLOGG: There has been a motion that the rules be
suspended, that the secretary be instructed to cast a unanimous ballot for
secretary-treasurer.
(Motion seconded by William Yuill; motion put and carried.)
PRESIDENT KELLOGG: Mr. Johnson, will you step up to the podium,
if you don't have any more books to give away.
PRESIDENT KELLOGG: Congratulations.
PRESIDENT KELLOGG: We will stand by for the receipt and counting
of the votes.
Gentlemen, the chair has been guilty of a very great omission. We
must elect an associate delegate to the House of Delegates of The American
Bar Association.
The chair will now entertain nominations for that office.
MR. OEHLERT: Mr. President, fellow members:, You fellows all know
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that Dick (Richard) H. McGee from Minot has been our associate delegate
as distinguished from the state delegate.
I am happy to nominate Dick. I might say that I think longevity in
office there is one of the important factors. Dick has been a very fine delegate of our Association and I would like to nominate and place his name
in nomination at this time because he is young and vigorous and he is
doing a good job for us.
PRESIDENT KELLOGG: Are there any other nominations for any candidates, either young, vigorous, or old and feeble?
MR. MURPHY: Mr. Chairman, I move that nominations cease and the
unanimous ballot cast.
PRESIDENT KELLOGG: The steamroller motion has been made.
(Motion seconded by Mr. Bloedau; motion put and carried.)
PRESIDENT KELLOGG: I think that I ought to invite the presidentelect of this Association, Mr. Ken Pringle, to come up here and be
recognized again. He automatically becomes president at this time.
Ken, will you step up to the platform.
PRESIDENT KELLOGG: We will install him a little later. I think he
will step up at this session too.
MR. PRINGLE: Thank you, Ted. I guess I am the first so-called
president-elect to have assumed office so easily with no election.
I am not going to make any speech when I am installed tonight. I
will say now two things: One, I want to say to Ted how much I have appreciated working with him this past year. You have done a great job,
Ted, as president, and I hope that I can follow in the footsteps that you
have laid out for me.
Secondly, I pledge all of you my best in the coming year and I am
going to ask for and hope I get complete and active committees and active committees that work on the program for the Bar Association.
Thank you. (Applause.)
MR. OEHLERT: Mr. President, I wonder if it would be a good idea
to make a motion that we affirm our heartiest support of the Judicial
Improvement Program as it has been further explained this afternoon and
the new bill which was a great improvement over the last one. Certainly
it would be to reaffirm it.
PRESIDENT KELLOGG: You have heard the motion, and is there a
second.
(Motion seconded by Mr. Van Sickle; motion put and carried.)
MR. OEHLERT: May the record show, Mr. President, that it was no
dissent; it was unanimous.
PRESIDENT KELLOGG: The record will so show.
I have just been informed by the tellers that Bud Weiss of Jamestown
has been elected president-elect of this Association.
The chair will recognize Jerry Nilles.
3. GERALD NILLES: Gentlemen, I want to congratulate this Association on its fine choice of president. I will say that for those who voted for
me my thanks, and for those who voted for Bud, I want to say that no -hard
feelings exist at all. I think you have selected a great president and I
know that this Association is going to go on under his fine leadership as it
has in the past.
Thanks again and congratulations, Bud.
I would like to move at this time that the vote be made unanimous.
PRESIDENT KELLOGG: Jerry Nilles has moved that the vote be made
unanimous. Is there a second?
(Motion seconded by Harry Pippin; motion put and carried.) (Applause.)
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PRESIDENT KELLOGG: Now presenting the new president-elect from
the eastern half of North Dakota, after a long dry spell.
PRESIDENT-ELECT WEISS: Thank you, Ted.
First of all, I want to thank you, Jerry, for those very fine words.
I know you have been listening to a lot of speeches for the last couple
of days and I know you don't want to hear any more. I want to thank you
all. I accept this responsibility with humility. I hope that I justify everyone's vote in this office.
Thank you again. (Applause.)
PRESIDENT KELLOGG: I now declare this last business session closed.
Thank you.
(WHEREUPON, the proceedings were concluded.)

COMMITTEE REPORTS
CONTINUING LEGAL EDUCATION COMMITTEE REPORT
CLE activities for the year commenced by co-sponsorship with the Legal
Economics Committee of a law office management seminar in Bismarck on
September 15 and 16, 1967. Principal speakers were Kline D. Strong of Salt
Lake City and H. Bradley Jones of Los Angeles. Association President Ted
Kellogg spoke on retirement plans for lawyers. A committee meeting was
held at the same time.
Regional seminars were held for the first time in the history of the
Association at Fargo, Grand Forks, Devils Lake, Minot, Williston, Dickinson,
Bismarck, and Jamestown. Films entitled "Expert Witness" and "Comparative Examination of the Confident Witness" were presented. More than 200
lawyers in North Dakota witnessed the film presentations and continued effort along these lines is suggested.
A Federal Practice seminar was held in the courtrooms of the Federal
District Court in Fargo. More than 100 lawyers attended to hear the Hon.
Robert Van Pelt, U. S. District Judge of Lincoln, Nebraska, who presented
papers on Evidence and Federal Tort Claims; the Hon. Miles W. Lord,
U. S. District Judge of Minneapolis who presented a paper on Federal Rules;
Mr. Robert Tucker, Clerk of the Eighth Circuit Court of Appeals of St.
Louis, presented a paper on circuit appellate procedures; and a panel discussion conducted by Mr. Elmore Whitehurst, Referee in Bankruptcy of Dallas, Texas and Mr. Gordon Thompson, Referee in Bankruptcy of Fargo, on
the topic "General Bankruptcy Procedures and Chapter XI Rearrangements."
The two full-day sessions were conducted on March 29 and 30, 1968.
The CLE Committee arranged the educational portion of the Annual Meeting program held in Fargo. A general seminar type program was utilized
rather than sectional meetings. The entire program was limited to the field
of criminal law. Three speakers were followed by a panel made up of the
speakers and a moderator.
Mr. William H. Erickson of Denver, Colorado, spoke on "Accusation,
Arraignment, Pre-Trial Motions, and Right Bail and Discovery;" Professor
B. James George, Jr., formerly of the University of Michigan and now
Assistant Director for the PLI in New York, presented the topic of
"Search and Seizure;" and Professor Charles H. Bowman of the University
of Illinois School of Law at Champaign, spoke on "Juvenile Procedure, Gault
Decision and Its Implications." The three speakers made up a panel moderated by Mr. Vern Lawyer of Des Moines, Iowa, which included a question
and answer period.
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The committee feels that continued effort should be given towards obtaining new, exciting and varied approaches to the education program of our
bar members. Mistakes may be experienced, but without imaginative experiments in new areas, the appeal of the on-going legal education program
becomes lacking and voluntary attendance of SBAND will decline.
Respectfully submitted,
Herman Weiss, Chairman
LEGISLATIVE COMMITTEE REPORT
The Legislative Committee suggests adoption of the following proposal:
A measure providing for an increase in judicial salaries for judges in courts
of increased jurisdiction. Presented in motion form and carried.
A proposal calling for revision of schedule of fees in the office of
register of deeds, providing for a basic fee of $1.50 per page. Carried.
A proposal providing procedure for the filing of creditors' claims in instances where a deceased party leaves only property held in joint tenancy
with another. Proposal carried.
Proposal providing for increases in lawyers license fees. Carried.
The committee urged that the bar support the supreme court and district court salary increases. Carried.
Committee Chairman William Reichert of Dickinson passed away during
the year and Francis J. Magill of Fargo was appointed committee chairman
to complete the balance of the term.
Respectfully submitted,
Francis 3. Magill, Chairman
TITLE STANDARDS COMMITTEE REPORT
The Title Standards Committee met on May 10, 1968 at Bismarck and
acted as follows:
1. By request, the committee considered the matter of re-certifying abstracts. The committee recommends asking the Abstractors Association to establish uniform fees for re-certifying abstracts and also
recommends legislation to provide for a twenty-year statute of limitations with reference to the abstractor's liability.
2. Revised Form of Deeds from Administrators, Executors, and Guardians are being prepared.
3. Proposed form of mortgage under the short-term mortgage redemption act was considered. The title of the form shall be "MORTGAGE-SHORT-TERM MORTGAGE REDEMPTION" and the following
words shall be added to the body of the instrument: "It is understood and agreed that all proceedings for the foreclosure of this mortgage, in the event of default hereunder, shall be conducted according
to the provisions of the short-term mortgage redemption act."
4. A separate form will be prepared for mortgages which do not
come under the provisions of the short-term mortgage redemption act.
5. It is proposed that legislation be prepared providing for amendment of the short-term mortgage redemption act to provide that the
period of redemption, in event of foreclosure, be set forth in the
judgment and shown in the sheriff's certificate.
6. The committee proposes to the Executive Committee that a "lieu
of property, probate and trust law committee" be established with
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functions similar to the section of the ABA bearing the same name.
The Title Standards Committee would function as one subcommittee
and other subcommittees in the specific fields of real property, probate
and trust law could be established as found necessary.
7. A title standard covering the necessity of probate in North Dakota where a non-resident has sold land in the state on contract for
deed and dies before making conveyance was considered, but no
agreement was reached.
8. The committee adopted a new title standard in response to a question as to whether a tax deed to the county and a subsequent county
deed to a purchaser could be considered as a deed of conveyance
and title transaction under the provisions of the North Dakota Marketable Record Act. The proposed title standard is as follows:
TITLE STANDARD
1.132
For the determination of an unbroken chain of title to an interest
in real estate under the provisions of Chapter 47-19A, NDCC, a
giving the former owner, his executor or administrator, or any
Tax Deed issued pursuant to Chapter 57-27, NDCC, and a County
Deed issued pursuant to Section 57-28-16, NDCC, are deeds of conveyance and title transactions, when recorded.
COMMENT
The aforementioned Tax Deed and County Deed may be used
as the "root" deed or title transaction from which to compute
the 20 year period under Chapter 47-19A.
The Tax Deed prescribed by Sec. 57-28-09, NDCC, to the
the County, is subject to the provisions of Sec. 57-28-19, NDCC,
giving the former owner, his executor or administrator, or any
member of his immediate family the right to repurchase, and
may not be used as a "root" deed or title transaction.
9. The committee encourages legislation providing for the recording
of a master mortgage by mortgagees who may so desire.
10. The committee will later consider the effect of naming mortgagees
or grantees as "A and/or B."
11. The committee, at a later meeting, will also consider the advisability of a standard with reference to whether a deed should be
questioned when there is an unreasonable delay after execution before
recording it.
Respectfully submitted,
Linn Sherman, Chairman
REPORT OF THE LEGAL EDUCATION AND ADMISSION
TO THE BAR COMMITTEE
An annual luncheon for candidates for admission to the bar was held
in July immediately following the bar examinations. The luncheon was
sponsored by the American Bar Association and the State Bar Association
for the purpose of explaining the advantages of membership in the American
Bar Association and informing students of services and publications available through the State Bar Association.
The committee sponsored the Thormodsgard Moot Court competition at
the UND Law School. Winners were Todd O'Malley of Scranton, Pa., who
received $50; Kent Higgins of Bismarck who received $50; Gregory J. Woods
of Mankato, Minn., who received $25; Thomas L. Zimney of Jamestown, who
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received $25, plus two awards for the best briefs. $12.50 was awarded to
Todd O'Malley of Scranton, Pa., and $12.50 to Kent Higgins of Bismarck.
The committee recommends that the new chairman plan committee activities at an early date, establish immediate liaison with Dean Cunningham
of the Law School and with Russell Schmidt, president of the Student Bar
Association for the next year.
Respectfully submitted,
Thomas L. Degnan, Chairman
REPORT OF THE COMMITTEE ON PROCEDURE AND ADJECTIVE LAW
The majority of the work of this Committee during this past year was
spent on the proposed revisions of the Rules of Civil Procedure. The Committee also met jointly with the Interprofessional Committee and worked on
the proposed rules regarding professional liability claims against members
of the medical profession. This proposed rule will be presented to the 1968
annual convention of this Association.
At last June's annual meeting of this Association the proposed amendments to the Rules of Civil Procedure were presented and discussed. The
Executive Committee then directed our Committee to petition the Supreme
Court for a hearing on these rules. A petition was prepared and circulated in
each of the six judicial districts. This petition together with the proposed
rule changes were submitted to the Supreme Court on December 29, 1967.
The major revision proposed to the Supreme Court is in connection with
Rule 4 which would give our state a long arm rule so that we can acquire
jurisdiction of more people with our process. The other proposed rule changes
are to bring our rules in conformity with the Federal Rules of Civil Procedure which were amended in 1966.
The Committee is presently studying further proposed amendments to the
Rules of Civil Procedure relating to deposition and discovery. The Committee on Rules of Practice and Procedure of the Judicial Conference of
the United States has proposed several amendments to the Federal Rules
of Civil Procedure relating to discovery and deposition. These proposed Federal
amendments are being considered by our Committee and will be considered
during the coming year so that when the Federal Rules of Civil Procedure
are changed in this area our State will be abreast with these changes as
soon as possible.
It is recommended that all members of this Association familiarize themselves with the proposed amendments to the Federal Rules of Civil Procedure and we would welcome your comments on them during the coming
year. We would also welcome any other suggestions on matters that may
be considered by this Committee.
Respectfully submitted,
LeRoy A. Loder, Chairman
REPORT OF GRIEVANCE COMMITTEE NO. 2
I hereby report on the activities of Grievance Committee No. 2 for the
12 months ensuing since the last convention.
We have had referred to us nine cases, three in the last two weeks,
of which investigation and recommendation to the Grievance Commission
have been completed on six, and we still have pending three cases.
It has been my pleasure to work with the members of the committee
who have been loyal and hard working. It is my firm belief that they
should all be commended for the work they have done.
Respectfully submitted,
Harold L. Anderson, Chairman
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REPORT OF THE INFORMATION AND SERVICE COMMITEE
This committee is composed of five subcommittees, and a review of the
activities of these subcommittees is as follows:
(1) Publication of Legal Pamphlets and News Articles, Raymond Rund,
Chairman
(a) As reported in the status report of 1-29-68, this committee decided
against assisting in revising and contributing to a brochure to be published
by the North Dakota Retailers Association on the subject of shoplifting on
the theory that this would constitute, essentially, the giving of legal advice,
and the Association counsel, rather than a Bar Association committee,
should prepare this brochure for the North Dakota Retailers Association.
(b) As previously reported, the Jurors' Handbook supply is exhausted.
The committee undertook preparatory work looking toward the revision and
republication of the Jurors' Handbook. Because of the fact that appropriated
funds are not on hand to republish this handbook, it was not contemplated
that the work of this committee be completed in this fiscal year. Mr. Rund
-has been reappointed chairman of this subcommittee, and will proceed with
the work of the committee. In the interim, jurors' handbooks from other
jurisdictions have been secured, and a survey of judges has been made to
solicit comments for the improvement of the Jurors' Handbook. It should be
pointed out that not all judges use the Jurors' Handbook, but it is the committee's belief that a majority of the jurors do use such a handbook. It
is the opinion of the committee that the information contained in the Jurors'
Handbook is extremely valuable. It is the committee's recommendation that
an adequate appropriate be provided for the completion of this work in the
coming fiscal year.
(2)

World Peace Through Law
There has been no activity by this committee in this fiscal year.

(3) Law Day Committee
Jerome F. Riley, Chairman
This committee report has been submitted directly to Alfred C. Schultz.
(4) American Citizenship Committee
William Tschetter, Chairman
Committee report is attached.
(5) Newsletter:
There has been no activity in this committee. The work of this committee is handled essentially by the Executive Director.
Recommendations for committee work in coming fiscal year:
The Information and Service Committee could be more useful as a publicity committee for the Bar Association, but would require a closer liaison
with the Executive Director, who should continuously furnish information to
Mr. Rund's committee for news publications well in advance of the events
of the Bar Association. Perhaps these new stories are being handled on a
direct basis to the news media by the Executive Director, but if they are
not, this matter should be handled through Mr. Rund's committee with the
cooperation of the Executive Director.
Respectfully submitted,
J. Gerald Nilles, Chairman
REPORT OF "AMERICAN CITIZENSHIP" SUB-COMMITrEE
The following report is submitted of the acts of the "American Citizenship Committee" for the past year:
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The main activity of the committee was the heading-up of the Constitution Key Award program. This past year, the program was well received.
Of the 300 high schools in the state, 218 participated in the program representing seventy-five per cent of the schools. Several other schools indicated
an interest but could not participate because of local problems. This is
one of the higher percentages of participation thus far, and shows a continued trend of annual increase of interest.
One hundred thirty-five lawyers participated in presentation of awards,
with several lawyers presenting awards at two and three schools. There
have been no complaints on the presentations.
Originally, invitations to participate were mailed to all schools in the
state. Follow-up forms were mailed in April to all schools which had not
responded. The state office did an excellent job of following up and answering questions as they were received. Some difficulty arose with breakage of the plastic cases. These were replaced before presentation and a
better packaging will be sought next year to eliminate breakage.
The response from the recipients has been encouraging, and it is hoped
that some additional field of "American Citizenship" can be touched in the
coming year. In this day of rioting, draft-card burning and "sleeping" patriotism, we feel the committee can only scratch the surface.
Respectfully submitted,
William R. Tschetter, Chairman
REPORT OF LEGAL ECONOMICS COMMITTEE
The Legal Economics Committee, completed its internal organization for
the year 1967-1968 by July 31, 1967. The Committee divided itself into four
subcommittees, each with a chairman and assigned areas of work and
responsibility. One meeting of the full committee was held in Bismarck, North
Dakota on September 15, 1967. Attendance at that meeting was excellent and
each Subcommittee reported on progress on assigned tasks.
Subcommittee I, responsible for the review and revision of the Lawyer's Desk Manual has made progress in the area of revising and simplifying probate forms and uniform forms for use in child adoption proceedings.
Ithe latter are now in use in some of our District Courts.
Subcommittee II, responsible for including "Economic Tips" in our monthly
newsletter has had "Economic Tips" in most of our monthly newsletters.
In addition, two American Bar Retirement Association Kits explaining the
American Bar Association Pooled Pension Plan, were secured and made
available to our members through the Executive Director's office. A similar
prototype Plan of the "Profit-Sharing" type, prepared by the Merchants National
Bank and Trust Company of Fargo, North Dakota, is being reviewed by
your committee. This Bank's plan was approved by the Internal Revenue
Service on November 1, 1967 and it would appear to offer several distinct
advantages to our members interested in a retiremnt plan. For those interested we recommend contacting that bank for further details.
Subcommittee III, responsible for securing eliminations or modification of
restrictive and unrealistic fee limitations by State Agencies was successful
in October, 1967 in securing a Revision, by the North Dakota Workmen's
Compensation Bureau of its Rule XII relating to attorneys' fees payable by
the Bureau to attorneys representing claimants before the Bureau. The upward revision of the Bureau's fee schedule is a distinct improvement over
what was previously allowed but there is still room for improvement in this
area.
Subcommittee IV, responsible for planning and conducting a Law Office Management Seminar, held a very successful Seminar in Bismarck, North
Dakota on September 15-16, 1967. This Seminar was sponsored by the Com-
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mittee in cooperation with the Law School and the continuing Legal Education Committee of the Bar. The Seminar program was well presented and
well received by the registrants. Approximately 35 lawyers registered and
attended the Seminar. Your Committee estimates that the information presented at the Seminar reached from 100 to 125 of our members, directly
or indirectly.
Your chairman has received excellent cooperation from all Committee
members. The assistance and cooperation received from our Executive
Director has also been most helpful to the Committee.
Respectfully submitted,
Vern C. Neff, Chairman
REPORT OF THE COMMITTEE ON UNAUTHORIZED PRACTICE OF LAW
The Committee on the Unauthorized Practice of Law met at Minot, North
Dakota, on June 3, 1968. Five members of the committee were present.
President-elect Kenneth Pringle also attended the meeting.
After considerable discussion it was decided that three of the cases befor the Committee should be kept open and investigated further. Two of
these cases involve out of state lawyers representing North Dakota plaintiffs
in personal injury cases. The other case involves the use of simulated process by a collection agency using an envelope with a lawyer's name and
address upon It.
Other cases considered by the Committee were:
1. Complaint concerning a church organization which, by its advertising,
indicated that it would give advice concerning the making of wills. Chairman
produced literature which he received when he responded to the advertising.
It was noted that the literature in several instances recommended that the
reader consult his lawyer. It was decided that the matter should be closed.
2. Two complaints involving insurance agents and insurance companies
advertising in the yellow pages of telephone directories and indicating that
they would do estate planning. Chairman produced letters from agents stating that the objectionable items would not appear in future telephone directories. It was decided that these two cases would be closed.
3. The Production Credit Association had indicated in old correspondence
(1962) that it recommends that shares of stock be jointly owned by two
persons. At the close of the meeting the chairman called on Ralph Kemp,
Minot manager of PCA. Mr. Kemp stated that PCA no longer makes any
recommendation concerning ownership of stock. It would appear that this
case also should be considered closed. June 11, 1968.
Respectfully submitted,
A. J. Pederson, Chairman
REPORT OF COMMITTEE ON UNIFORM LAWS
Your committee has studied during the past year, with the view to
obtain the possible enactment in the 1969 session of the Legislative Assembly
of North Dakota, the following Uniform and Model Acts:
1. Revised Uniform Principal and Income Act.
2. Model Special Power of Attorney for Small Property Interest Act.
3. Revised Uniform Enforcement of Foreign Judgments Act.
4. Revised Uniform Deceptive Trade Practices Act.
5. Model Defense of Needy Persons Act.
6. Revised Uniform Post Conviction Procedures Act.
7. Model Small Estates Act.
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In addition thereto, your committee anticipates giving consideration to several
other uniform and model acts, and intends to present all of these acts in
Bill form to the executive committee of the State Bar Association for review and approval. Any model or uniform acts approved by the Executive
Committee of the State Bar Association will then be sponsored by your
committee for introduction in the 1969 Legislative Assembly of North Dakota.
Respectfully submitted,
Fred E. Whisenand, Chairman
REPORT OF SPECIAL COMMITTEE
DEFENSE OF INDIGENTS AND LEGAL AID
All of the Committee's efforts have been directed toward civil legal aid
during the 1967-68 year. These efforts and results have been completely frustrated. No legal aid of any kind exists in North Dakota and the future prospects are not encouraging.
Legal aid by private, non-profit groups, including Bar Associations, has
existed in parts of the United States for over 30 years. The quantity of
legal aid has mushroomed in the United States at a frantic pace since
June 1965 when the War on Poverty, Office of Economic Opportunity
launched its legal services program. Legal aid programs supported by Federal funds now exist in every state of the Union except North Dakota and
Alabama.
The North Dakota Bar Association took its initial steps on legal aid
in the year 1966. The Legal Aid Society of North Dakota, Inc., a non-profit
corporation, was organized and still exists as an inactive corporate shell.
The corporation has been ruled tax exempt by the Internal Revenue Service
under 501(c) (3) of the Internal Revenue Code.
The first plan for a state-wide legal aid program was funded by the
Office of Economic Opportunity, but vetoed by Governor Guy in the late
Spring of 1966.
This committee for the Bar Association year 1966-67 made intensive efforts to discuss and coordinate with the Governor, the State Director on
the War on Poverty, Welfare officials and boards, mayors and county commissioners, officials in the National and Regional Office of the OEO, as well
as attorneys in the state. A second and limited plan was evolved which
appeared to have some chance of satisfying Washington, the Governor's Office and the attorneys.
In November of 1967 an application was filed with the OEO for a pilot
project headquartered in Minot and New Town to serve six counties. Only
one full time attorney was to be hired and legal services to be provided
by private -attorneys on a fee basis. The application was returned by the
Kansas City Office of the OEO because no funds were available until after
July 1, 1968. However, we were told that no new judicare type of programs
would be funded until a complete study of the existing projects has been
completed in two to three years. This application was also criticized because it sought 90 per cent rather than 80 per cent Federal funding and
did not sufficiently detail anticipated law reform and community education
activities.
A Legal Aid Association has been formed by the University of of North
Dakota Law School limited to furnishing student assistance to Grand Forks
attorneys in the defense of indigent persons accused of crime and in some
instances civil cases.
The various Indian jurisdictions in North Dakota are still interested and
attempting to establish legal services programs outside the Bar Association.
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A proposal for a program for all of the Indians in North Dakota was dropped
when it was indicated that the Governor would not approve such a large
project. There are plans to expand the South Dakota program for the
Indian Reservations to include the North Dakota Standing Rock Indian Reservation.
Preliminary discussions have been held on the feasibility of a private
legal aid program sponsored by the Bar Association and supported entirely
by the Bar and the attorneys of North Dakota. Such a program could begin
on a very limited basis in one city and county. For example, Bismarck and
Burleigh County, North Dakota. To function, the Bar Association would somehow have to find room in its budget to pay for the administration, and the
attorneys would have to give 100 per cent continuing enthusiastic support
and time.
It would appear that legal aid in North Dakota has reached an impossible impasse. A limited program of judicare acceptable to the Governor
and the Bar Association is unacceptable to the Federal Government. The
future of this committee seems to be in the following areas.
1. Support and encourage the law student efforts.
2. Follow the activities of other groups in the state seeking Federal
legal aid.
3. Watch and await a change of attitude on the part of the Office of
Economic Opportunity and the Governor and members of the Bar Association.
4. Continue to study the feasibility of private legal aid for North Dakota.
Respectfully submitted,
John Michael Nilles, Chairman
REPORT OF LAW REVIEW ADVISORY COMMITTEE
Volume 44 of the North Dakota Law Review published during the past
year must certainly be considered a success and the committee compliments
the Staff of the Review for their excellent work during the past year.
As of this date, there are funds on hand for use by the Review in the
amount of $1,951.82 with no outstanding claims against said balance. Printing costs have been paid for issue number 3 and only the costs of printing the
summer issue of Volume 44 remain. That invoice should be received sometime in the latter part of June and is anticipated to be approximately
$1,700.00. After subtracting the $1,700.00 to be paid, the Review account should
have approximately $250.00 remaining for the start of operations of Volume
45 this fall.
On or about June 15, the State Bar Association shall have forwarded
$1,250.00 as the first quarterly installment of its agreed $5,000.00 Law Review budget. The University will furnish an additional $3,000.00 for its part
in supporting our operations. There should be at least the following amounts
on hand from the sources indicated by September 1968:
Cash on hand .........................................................................
$
250.00
First State Bar Ass'n payment ........................................
1,250.00
$1,500.00
If the $3,000.00 from the University is realized by September or October,
the Review will have sufficient funds with which to operate. Total available funds for Volume 45 should amount to somewhat over $10,000.00 with
the inclusion of advertising, student subscriptions and $1,500.00 realized from
the sale of reprint rights to back volumes of the Review.
The State Bar Association increased its budget from $4,000.00 to $5,000.00
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over the next two years in order to assist the Review to make up the operating deficit incurred under Volume 43. The Committee believes the financial condition of the Review is now on a sound basis, thanks to the good
management of the former editor-in-chief, David L. Peterson.
During the publication of Volume 44, the number of Reviews distributed
did not appreciably change. A breakdown of the normal issue distribution
follows:
Complimentary copies ..........................

133

Copies to North Dakota attorneys .............................................
Out of state paid subscriptions .....................................

756
98

North Dakota paid subscriptions .................................................
Out of state exchange ......

16
179

Student subscriptions .....................

....... 150

1,332
The usual quantity printed is 1,450 copies. This leaves enough extra
copies for binding, individual orders, etc.
One major project that must be accomplished this summer Is the readvertising and award of a printing contract necessitated by the expiration
of the old contract with The Record Printers of Grafton, North Dakota.
It is anticipated that the new contract will be awarded sometime in August.
Among the most pressing problems facing the editors during the past
year is the development of Lead Article authors. It is hoped that more North
Dakota attorneys and judges will consider submitting articles for consideration
during the coming year. The editorial format for Volume 45 will concentrate
mostly on legal topics of current interest in North Dakota and contributions
by the practicing bar will he most welcome in helping to further this policy.
The interest and financial support given to the Review by the State Bar
Association is appreciated by the Staff of the Review.
The Chairman of this Committee appreciates the work of its members,
Mr. Shelley Lashkowitz, Mr. William S. Murray and Mr. Harold Shaft, as
well as the cooperation and assistance of David Peterson, 1967-68 Editor-InChief of the Law Review.
Respectfully submitted,
David T. DeMars, Chairman
REPORT OF THE LAW SCHOOL LIAISON COMMITTEE
The activities of the Law School were reviewed during the past year
and the following faculty changes were reported:
1. Mr. Beck had been promoted to the rank of Full Professor.
2. Mr. Fisch had been promoted to the rank of Associate Professor and
granted a year's leave of absence to complete a doctoral program at the
University of Freiburg in Germany.
3. Mr. Davidow was granted a year's leave of absence to undertake
a program of graduate study at Harvard.
4. Mr. Larry Kraft had been appointed Associate Professor at the Law
School and Director of the Continuing Legal Education Program in place of
Mr. John Vance, who had been granted an extended leave of absence to
assume the duties of Chairman of the Indian Claims Commission.
5. Mr. Lee Teitelbaum, B.A. magna cum laude, LL.B., Harvard; LL.M.,
Northwestern, who had recently completed a two-year research program on
juvenile court administration, was appointed an Assistant Professor to replace Professor Schwabaher, who resigned to enter private practice in New
York.
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6. Miss Judy Jackson, B.A., State University of Iowa, LL.B., University
of Illinois (graduated first in her class), was appointed Visiting Assistant
Professor of Law for the academic year, 1968-69.
Teaching assignments to fill the gap resulting from faculty vacancies
have been adjusted as follows:
1. Professor Kraft has agreed to teach Professional Responsibility and
Civil Procedure in the first and second semesters respectively.
2. Mr. Ted Camrud and Mr. Lee Hamilton, local attorneys, have been
employed to teach Legal Laboratory and Remedial Rights in the first and
second semesters respectively.
3. Dean Cunningham has been scheduled to teach Evidence and Advanced
Legal Research in the first semester and Civil Law Systems in the second
semester.
In accordance with his agreement, Dr. Starcher made the equivalent
salary of one professor on leave available for distribution as a salary adjustment for the Law School faculty for the current academic year, 1968-69.
Despite the absence of two of its members on leave and a rather drastic
turnover, the Law School faculty has been able to offer all of the planned
courses for the first semester and will offer all but one of the courses
planned for the second semester. The course to be dropped will be either
Jurisprudence or International Law, depending upon the enrollment.
Dean Cunningham discussed grading standards and -student attrition at
some length and explained the procedures that were to be instituted for
the academic year, 1968-69, to reduce attrition among first-year students.
These are the appointment of faculty advisors for freshmen students, the
intensification of motivating efforts to impress first-year students with the
need to work harder, and the reintroduction of trial examinations.
The subject of the meeting then turned to building plans for the Law
School. The University had employed the firm of Foss, Engelstad & Foss,
Engineers and Architects of Fargo, to prepare a feasibility study on the construction possibility of adding a wing to the present Law School building.
Copies of this study together with alternative proposals were distributed to
the members of the Committee. It was suggested that the wing idea had
the advantage of cost over the new building. A wing and the redecoration
of the building for exclusive Law School use could be obtained for $600,000.
Such a plan would serve the needs of the Law School for the next thirty
years. On the other hand, a new building would cost $1,200,000 as a minimum
at current prices. The advantages of a new building would be a more
efficient plant and a structure that would possibly last 40 to 50 years. Also,
a new building at the projected cost would require the expenditure of
$800,000 in state funds, assuming that a federal grant could be obtained.
The wing idea would cost $400,000 in state funds, with the balance to be
made up by a federal grant. After assessing these alternatives, the Committee felt that it would be to the University's long-run advantage to press
for an additional amount of around $400,000 and to insist upon a new building rather than a wing. It was the sense of the Committee that it should
support the Law School's efforts in this regard.
Respectfully submitted,
Arley Bjella, Chairman
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MEMORIALS

MAURICE S. AKER
(1898 - 1968)
Maurice Sanford Aker was born December 15, 1898, at Oberon, North
Dakota, the son of John S. and Ellen Aker. He graduated from the University of Minnesota in 1921 with the degree of LL.B. He died in his
sleep from a coronary attack, on March 1st of this year.
He was admitted to the North Dakota Bar in 1922 and went into the
private practice of law in Hankinson, North Dakota. He was married to
Catherine Lois Green. Six children were born to their marriage. Joan (Mrs.
Don Sherfelt), Los Angeles, a graduate of Mundelein College, Chicago; John
Raymond Aker, a graduate of West Point, a Lt. Colonel, now stationed in
West Germ-any, monitoring European Universities; Maurice Sanford, Jr. is a
Regional Supervisor for a life insurance company in Los Angeles; their
daughter, Iris, lives in Los Angeles and she and her -sister, Mary (Mrs.
Frank Robinson), are both graduates of St. Francis Academy, and Richard,
who graduated this month from U.N.D. after four years in the Air Force,
attest to their father's continuing interest in higher education and his ability
to assist therein.
After practicing law until 1944 at Hankinson, he served as Attorney for
O.P.A. in Fargo for two years, and was elected a Representative in the
North Dakota Legislature in 1947. From 1941 to 1945 he was an officer
of the State Bar Association. In 1961 he was elected County Judge for
Richland County, which office he held until his death.
This man is a splendid example of the life of a rather typical smalltown lawyer whose contribution to the community is known and respected
by his fellow citizens and brothers of the Bar.
ARTHUR B. ATKINS
(1884 - 1967)
Arthur Burgess Atkins was born July 6, 1884, at Columbia, South Dakota.
He graduated from the School of Agriculture at the University of Minnesota
in 1905 and received his law degree there in 1907, when he was also admitted to the North Dakota Bar. He died December 9, 1967, in a retirement
home in Memphis, Tennessee where he had lived for about a year, leaving
his wife and three children, Mrs. Lucile Sheehan and Mrs. Willis (Betty)
Harris, both of Minneapolis, and Charles Atkins of California. Burial was
at Memphis.
. About 1912 he came to Napoleon from Ordway, South Dakota and began
the practice of law, in which he became active as a trial lawyer when jury
cases were numerous in that area. He was State's Attorney of Logan County
for 14 years, beginning January 1, 1918. Following that period he practiced
law for a time in Napoleon and for some years was associated with August
Doerr who outlived him a little more than a month, although much younger.
Thereafter he had a somewhat changeable career including service with the
Internal Revenue office at Fargo, Home Owners Loan Corporation at that
city for two different periods with short returns to Napoleon for his legal
practice.
He was an officer of the Unemployment Compensation Division in Bismarck from 1937 to 1943 and resigned to go to Aberdeen, South Dakota
where he had real estate and farming interests.
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ASMUNDUR BENSON
(185 - 1968)
The Hon. Asmundur Benson, retired Judge of the District Court of the
Second Judicial District, departed this life on March 10th, 1968, in a Bottineau hospital.
Judge Benson was born in Akra, on July 28, 1885, moved to Upham
as a boy, was graduated from high school there at the age of 21. He worked
his way through the University of North Dakota, receiving a Bachelor of
Arts degree there in 1912, and his Law degree in 1915. Upon admission
to the Bar, he moved to Bottineau to begin the practice of law and where
he lived for 53 years.
In 1916 he married Sigridur Lilia Freeman at Upham. He leaves surviving him, his wife, two daughters, Mrs. A. R. (Margaret) Hawkins of
Jamestown and Mrs. D. R. (Georgine) Coleman of Pasadena, Calif., six
grandchildren and four sisters.
The judge was active in the Masonic Lodge, the Lutheran Church,
served on the Forestry Committee in connection with the school at Bottineau, was on the Red Cross Board of Directors and a member of the
Lutheran Brotherhood. He also served on the Board of Directors for two
homes for the aged, the Lutheran Home in Minot and another in Mountain,
N. Dak.
He served on the City Council of Bottineau for 1D years and several
terms as State's Attorney of his county. He was appointed to the District
Bench by Gov. Brunsdale in 1954 to succeed the Hon. Harold B. Nelson
who had resigned. The same year he was elected to a six year term as
Judge. He was retired at the time of his death but still kept up his interest
in many local matters, and returned to the practice of law at the completion of his term as Judge.
The Judge was a very positive personality and his influence in the community will long be felt. His abilities as a lawyer were highly regarded
by the Bar generally and widely known.
AUGUST DOERR
(1899 - 1968)
August Doerr was born October 6, 1899, in McIntosh County, the son
of Mr. and Mrs. Jacob Doerr of rural Lehr. He was a graduate of Ashley
High School and of the law school at UND from which he graduated in
1925, passing the Bar that year and commencing the practice of law at
Napoleon the following year. He was associated in that practice with
Arthur B. Atkins, whose death occurred a month before his passing, with
his son, John, and later with Thomas Lauinger. He died of leukemia from
which he had suffered for four years. Burial services were held in St.
Philip's Catholic Church in Napoleon. His death occurred on January 25,
1968.
He was married in Fargo to Mary Heisler in July, 1930. She had worked
with him in his legal practice and abstract business before his death. He
leaves in addition to her, a son, John, of Twin Falls, Idaho; two daughters,
Delores, a research chemist of San Francisco, and Patricia, a social worker
of Cleveland; four grandchildren and five brothers.
August Doerr was highly regarded for his integrity and public spirit in
his home community. He served as State's Attorney of his county for 24
years, beginning in 1936, and was succeeded by his son, John, in that office. He was a member of the Elks Lodge and of Kappa Sigma fraternity.
He was a leader in nearly all civic projects of importance in his community, a member of the Lions Club, Golf Club director, Boy Scout committeeman and was active in hunting and public sports.
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He gave a great deal of time to the establishment of the Senior Center
in Napoleon, which was one of his finest accomplishments and of which
he was very proud.
Mr. Doerr was a most valuable citizen of his city and will long be
remembered with admiration and respect.
FRED J. FREDRICKSON
(1891 - 1968)
Fred Joseph Fredrickson passed away June 25, 1968, just as plans were
,being completed to honor him, with others, for his 50 years of membership
in and work for this Association. His death occurred in a Fargo hospital
on the eve of the convention. While time is too short to get material for
more than a note of passing, it does appear appropriate that we here give
such as the press and his long and notable service in public life now permit.
He was born April 25, 1891, on the family homestead farm in Walsh
County, near Adams. Later he moved with his family to the Hoople area
where they continued farming. In 1909 he enrolled at Mayville Normal and
then took a business course at Fargo and was employed as a stenographer
at Grand Forks, Garrison and Mayville before moving to Valley City in
1911, where he thereafter made his home.
He worked in the law offices of Winterer & Ritchie, studied law there
and passed his Bar examination just before leaving for military service in
World War I. On his return he established his own law practice which he
maintained until leaving for Washington, D. C.
He and Ina M. Jefferson were married at Hope on September 10, 1919. They
lived at Valley City where he was mayor from 1928 to 1942, following seven
years of service as city treasurer. He was a Republican candidate for
lieutenant governor. In his term in the senate of this state he became very
active in the study and promotion of development of the natural resources
of the state, particulaTly of Missouri River water. He helped to establish
the state Water Commission in 1937 and went to Washington when the first
reports of Garrison reclamation were being prepared. He attended meetings,
gathered data for Congress and when the proposed legislation was "bumped"
in 1942 by World War II he worked for the establishment of the North Dakota
Water Resources Board and became its Washington representative. Later he
remained in Washington as contact man for the Greater North Dakota Association and was a tireless worker for water development and for industry
for the state for all the rest of his days.
He was a member of the Congregational Church, Elks, World War I
Barracks, American Legion, Masonic Lodge and the KP's. He leaves his
wife, a son, Robert of Lake Jackson, Texas, a daughter, Mrs. Gene (Jean)
Hastings, of Sitka, Alaska, four sisters and five grandchildren.
He was certainly one of the best known members of our Bar, due to
his, public activities, with a host of friends throughout the state. He will
be long and gratefully remembered and his place will be hard to fill.
A. R. JONGEWAARD
(1884 - 1967)
Mr. Jongewaard was born in Orange City, Iowa on February 28, 1884.
He died on August 1, 1967, leaving his wife, still a resident of Rugby.
He was admitted to the Bar of this state in 1913. He served as city
attorney for several years, and served as Juvenile Commissioner, on the
City Board of Education and as County Justice, and was a Charter Member
of the Rugby Lions Club.
He was court reporter from 1921 to 1928 for Judge A. G. Burr, then
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joined the law firm of Senn and Casey. He moved to Rugby in 1909 and
lived there until his death. He was active in many phases of community
affairs, except for three years, 1918 to 1921, when he practiced at Anamoose, later returning to Rugby. He was a member of the First Presbyterian Church of that city where he lived a long and useful life, practicing his profession for more than 50 years.
ELMER T. MELDAHL
(1895 - 1968)
Elmer T. Meldahl was born March 1, 1895, in Steele County. He died
April 13, 1968, and leaves to mourn him his wife, two sons, Elmer G. of
Cutbank, Montana, and Steve of Dilworth, Minnesota, and a daughter (Ruth)
Mrs. William Buckley of LaCrosse, Wisconsin.
After service in the Army in World War I, he attended law school at
UND and received his degree in 1921. He established his law office in
Finley in 1922 and was married to Adeline Peterson in June, 1925.
He was in partnership with the late Chief Justice P. 0. Sathre until
the latter moved to Bismarck to enter the Attorney General's Office first
as an Assistant. He was elected State's Attorney of Steele County the year
he graduated and served in that capacity for 36 years. He was city attorney there for 40 years and was for 24 years a member of the Finley School
Board.
He was named appeal agent for the Selective Service Board soon after
the beginning of World War II and served in that capacity until his death.
He was a trustee of the Lutheran Church for 15 years and was active in
various church organizations and in the Red Cross for his county.
Indeed, there were few charitable organizations in his community in which
he did not have a large share.
He was fair and considerate, an outstanding citizen of his community
and a highly respected lawyer all the years of his practice. As such he
will be much missed in his home town.
WILLIAM R. REICHERT
(1907 - 1967)
William R. Reichert was born at Dickinson on December 9, 1907, the
son of Henry L. and Eleanor Mary Ray Reichert. He graduated from the
University of Minnesota Law School in 1929 and after his admission to the
North Dakota Bar practiced in Bowman for four years. Following that he
served as legal counsel for several Federal agencies including Home Owners
Loan Corp., F.D.I.C. and from 1942 to 1947 he served with the U. S. Army
in the Judge Advocate General Section and was one of the judges in the
West German courts administered by the U. S. Government following World
War II. He returned to private practice in Dickinson in 1954 and for the
last 18 months of his life was a member of the firm of Reichert, Greenwood,
Swanson and Murtha. He was a member of the Elks, American Legion,
Veterans of Foreign Wars and was elected as a Democrat to the State Legislature in 1960 for two terms. He was minority leader in 1965, -active member
of the State Legislative Research Committee and of the committee on Constitutional Revision. He was very active and prominent in the Research
Commission and proposed numerous statutory changes, many of whch were
well received and became law.
In 1964 he was elected to the Senate where he completed his term.
He died in the Veterans Hospital at Fargo on September 25, 1967, where
he was undergoing medical tests.
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He leaves his wife, the former Janet Carufel, whom he married at
Miles City in 1966, a son, William R. Reichert II of the USAF, one daughter,
Mrs. Jack Norby of Detroit Lakes, Minn., three brothers at Dickinson, Atty.
Francis Reichert, Dr. Larry Reichert and Dr. Don Reichert.
The Judge, as he was commonly known after his return from Germany,
was a very energetic lawyer and active legislator. He had many friends
and admirers and some critics, of course, and has made a mark in both
fields that will long be remembered. His interest in politics and in the
improvement of the laws was an outstanding accomplishment that did him
great credit. The public would be well served if we had more lawyers
who would take the time, campaign for, and work in the Legislature as did
this highly regarded lawyer.
CHRIS J. RUND
(1901 - 1967)
Chris 3. Rund was born at McClusky, the son of William and Katherine
Gittel Rund, and died on August 20, 1967, after being in failing health for
about two years from a disabling ailment and finally a fall in which he
broke a leg.
He married Elsie Froemming in June, 1935. He leaves his mother, now
at Lodi, California; his wife; four brothers and five sisters. He graduated
from law school at the University of North Dakota in 1931. After practicing law for a time at Elgin, he became a field man for the Bank of North
Dakota and was in business in Fargo before moving to Hillsboro in 1954
where he took over the law practice of Charles Schafer, and was in practice
there until his death.
He was a member of the Hillsboro Civic and Commerce Association,
St. John Lutheran Church, and held various district and local offices in the
Missouri Synod Church and the Lutheran Laymen's League. He served as
city attorney for Hillsboro and was a member of the North Dakota and
American Bar Associations.
He was associated for a time with C. Liebert Crum, then at Carson,
of whom he was a great admirer.
His field as a lawyer was largely that of a family advisor and probate
lawyer where his integrity and modesty was appropriate and much admired
by his friends and clients.
GEORGE A. SOULE
(1892 - 1967)
George A. Soule was born at Towner, North Dakota, on Christmas Day,
1892, and died at Fargo, North Dakota October 29, 1967.
He was a member of the first graduating class of Towner High School
and after being engaged in ranching and then in banking for a time, entered the University of North Dakota. Following service in World War I
he returned to the University where he received his law degree in 1921.
That year he was admitted to the Bar and began his practice of law at
Fargo, which he continued all the rest of his life.
He specialized in bankruptcy cases and was at the time of his death
a member of a three-man commission working to modernize the bankruptcy laws.
He was a member of Kiwanis, past commander of the American Legion
and past president of the Fargo Board of Education, a former president of
the North Dakota Bar Association and a committee member of the American
Bar Association.
He was a 50 year member of Shiloh Lodge, the Scottish Rite Bodies
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and El Zagal Shrine. He was a devoted member of his church and served
as vice-chancellor of his district.
Funeral services were held at Gethsemane Cathedral in Fargo on November 1st.
He was very active in the Bar Association, always ready to perform
any service of reason requested of him therefor, and was well regarded
by his fellow lawyers as a pleasant and obliging practitioner and a man
of unquestioned honor and integrity.
He was well known throughout the state and had many friends, both
within and without his profession. He leaves surviving him his devoted wife,
Ruth.
HONORABLE P. O. SATHRE
(1876-1968)
Death came to P. 0. Sathre, a member of the Bar of North Dakota for
over fifty-seven years, he having been admitted to the Bar of North Dakota on
June 13, 1910. His death occurred at the Missouri Slope Lutheran Home at
Bismarck on January 23, 1968. He was followed in death by his wife of nearly
sixty-four years within a period of three days. Thus ended a life of many
years of public service.
Judge Sathre was born on February 7, 1876, at Adams, Minnesota. Judge
Sathre received his grammar school education in Steele County and graduated
from high school at Cooperstown, North Dakota. He also spent two years
in a Normal School at Crookston, Minnesota. He served as Clerk of the District Court of Steele County from 1903 to 1908. Becoming interested in law
by virtue of that position he enrolled in the Law Department of the University of North Dakota in 1908 and graduated therefrom and was admitted to
the Bar of North Dakota on June 13, 1910. During his attendance at the
University of North Dakota he was a member of the Philomathean Literary
Society and was noted for his public speaking. He served as States Attorney
of Steele County from 1910 to 1923. He also carried on the private practice
of law for many years. In 1922 he was elected to the lower house of the North
Dakota Legislature and served during the 1923 Session. In 1926 he was
elected to the State Senate and served through the 1927, 1929 and 1931 sessions.
In 1932 Judge Sathre was appointed Assistant United States District Attorney
and held that position until 1933 when he resigned to accept the position as
First Assistant Attorney General under the late Honorable Arthur J. Gronna. He
also served as Assistant Attorney General under the following Attorney Generals:
Alvin C. Strutz, Nels G. Johnson and Wallace E. Warner.
Upon the appointment of Judge Gronna to the District Bench Judge
Sathre was appointed by Governor Langer to fill the vacancy in the office
of Attorney General. He was elected to that office in 1934 and re-elected
in 1936. Upon the death of Judge John Burke, Judge Sathre was appointed on
December 6, 1937, to the Supreme Court to fill out the balance of Judge
Burke's term. He was defeated at the election in 1938 and returned to the
office of Attorney General as Assistant. In 1950 Judge Sathre was elected for
a two-year term as Associate Justice to fill out the unexpired term of Judge
A. G. Burr who had retired. He was a candidate for a ten-year term in 1952
and served until his retirement in 1963.
Judge Sathre was a longtime member of the Lutheran Church at Finley and the Trinity Lutheran Church at Bismarck. He was a member of
the Masonic Lodge for many years and held many important offices in
that fraternity. He was also a member of the Finley and Bismarck Lions
Clubs. He was also a member of the Sons of Norway Lodge. He was
one of the charter members of the Lutheran'Hospitals and Homes Association,
and was for many years on the School Board of the Jamestown Crippled
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Children's Home. He gave generously of his time and resources to both.
He was married in April, 1894 to Minnie Hilstad, who, as heretofore stated,
followed him In death. He is survived by: one son, Donald Sathre, Santa
Barbara, California, and one daughter, Charlotte Sathre Wachter, Bismarck,
and three grandchildren. He is also survived by one sister: Mrs. Nutie
Swanson, Minneapolis, Minnesota.
EARL P. WALTERS
(1885-1967)
Earl Philip Walters was born at Hartley, Iowa, on August 26, 1885,
the son of Henry and Susan Walters. He departed this life on July 9, 1967.
Though in failing health for several years, he continued his practice until
June 6th before his death. He was married in 1914 to Miss Flora Whittemore
of White Earth and he leaves surviving him his wife, seven children, Mrs.
Ivan (Enid) Cranston, Whittier, Calif., Mrs. C. E. (Verna) Johnson of Madera, Calif., Mrs. Don (Vida) Hanson, Seattle, Wash., Mrs. Kenneth (Susan)
McIntyre, Harwood, N. Dak., Mrs. Carl (Ardis) Sherwood, Lisbon, N. Dak.,
Hartley Walters, Fargo, N. Dak., and Dr. Henry Walters, of Albany, Ore.,
26 grandchildren and 14 great-grandchildren.
He graduated from the law school of the State University of Iowa in
1907 and lived to be honored at the 50th class reunion at Iowa City. He practiced his profession for a short time in Glenburn and then located in White
Earth where he practiced for about 10 years and during which time he
proved up a homestead claim adjoining the village. He was also a member
there of the school board and manager of the Slater Coal Mine.
In the fall of 1922 he and his wife moved to Bowbells where he continued
his practice until the month before his death. He was State's Attorney for
18 years in Burke County, was the first Civil Defense Director there, was an
active member of the Peace Officers Association, and on the City Council
for several years. He was affiliated with the Presbyterian Church and a
member of the Bar Association of this State for more than 60 years.
After the discovery of oil in North Dakota, he became quite active in title
work and the handling of oil royalty and leases and as such was well known to
those engaged in that business ever since. He always had great faith in our
State and in its future in oil and industry. He had many friends and few, If any,
enemies.
DAVID SHANE WISE
(1936-1967)
David Shane Wise was born to Mr. and Mrs. W. A. Wise now of Bismarck
on April 8, 1936, in Valley City. He attended grade schools at Great Falls,
Montana and Mandan, N. Dak. He was a graduate in 1954 of Mandan High
School and at Macalester College at St. Paul in 1958 with a degree of Bachelor
of Arts (cum laude) and of the University of Michigan Law School in 1962.
He was named AsSistant State's Attorney of Morton County, after admission to our Bar in 1962, and entered into practice with his brother-in-law,
Wm. C. Kelsch, under the firm of Kelsch & Wise. He was elected Morton
County State's Attorney in 1966 and his accidental death occurred on October
26, 1967, from carbon monoxide in his garage as he was evidently making a
minor adjustment on the motor of his car and on his way to the office where
be was expected momentarily.
The lawyers of both Mandan and Bismarck were shocked and surprised by
his untimely death. In his short time in the practice, he made a great
many friends among members of the Bar and was highly regarded by the
general public. He was engaged at the time of his death in a number of

BENCH AND BAR

167

cases involving the urgent question as to the official time applicable to
the area west of the Missouri River and in his short time in office had already
shown a great deal of energy and courage.
His accidental death is another which must be charged to the insidious
effects of this odorless and lethal gas, ordinarily odorless and against which the
open door of his garage did not prove sufficient protection to this alert
and able young lawyer.
His career at the Bar, though so tragically short, attested to his great
promise and cut short a career that obviously would have been a credit to
himself and to his profession.

